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The evidence contained in an
IR35 compliance file can be
used by a professional advisor
to halt an HMRC status enquiry
before it really gets underway

What to do when agencies refuse to change contracts

Contractors who commission a review of a new contract may often find their legal experts flag a range of unfriendly and unacceptable contractual clauses.
And almost as often, the agency will initially refuse to make any changes.

This is because most agencies adopt a standard contract and don’t have the in-house legal expertise to reword and customise contracts at short notice.
Some agents might also prefer simply to avoid the hassle, particularly when the contract in question offers them fairly low margins. That means the default
reaction of many recruiters to contract amendment requests is ‘no’. Some agencies when pressed might even suggest the contractor pays the agency’s
legal costs to approve the changes.

However, contractors can adopt a range of negotiating strategies to try and get the offending clauses altered or removed. If the agency still won’t budge,
then contractors can seek reassurances from the client and in the worst case scenario, they can always walk away from the contract.

Strategies to secure contract changes

Contract negotiations are just that – negotiations. That means contractors can offer concessions in exchange for the agency removing unacceptable
clauses; and ultimately, contractors have the option of walking away from the deal before anything is agreed or signed.

There are four typical scenarios when contractors are prepared to walk away if the agency doesn’t remove or reword the offending contract conditions:

The agency concedes, and the contractor secures an acceptable contract

The agency concedes some of the points, and the contractor secures a more acceptable contract

The agency does not concede, but the contractor nevertheless accepts the contract ‘as is’, and takes steps to mitigate the impact of the negative clauses

The agency does not concede, and the contractor walks away.

There is a fifth, ‘nuclear’ option, which involves asking the client to put pressure on the agency, or circumventing the agency altogether – both of these are
dealt with below.

It’s a judgement call by the contractor as to how far they want to push the agency. It may be that the deal is so attractive that it is worth conceding some
points to the agency. And if the stakes are really high, then it may be worth the contractor investing in legal assistance to negotiate on their behalf.

How to counter IR35-unfriendly clauses

Although having clauses putting a contractor inside IR35 will immediately attract the attention of the taxman in the event of an HMRC investigation, the
Autoclenz employment status ruling confirms that a tribunal can completely ignore written contracts when determining IR35 status.

That means that even if a contract contains terms that would put a contractor inside IR35, the contractor can
demonstrate through their actual working practices that the reality is anything but disguised employment.

So, if there are IR35-unfriendly clauses, contractors should:

Secure a confirmation of arrangements (COA) from the client to confirm that the working arrangements are outside
IR35. A contractor should be able to secure a ‘model’ COA from their contract reviewer

If the client won’t sign a COA, and many won’t, particularly in large organisations, contractors should collect evidence
that their working conditions are outside IR35. This could include examples of working independently on a project, refusing to complete a task that is outside
of the contract specification, working from home or even rectifying a mistake in their own time

Keep an IR35 compliance file, which should include examples of non-employee-like behaviour, meeting notes, emails and any evidence that could help to
demonstrate that the contractor is not controlled by their client and not treated the same as employees.

The evidence contained in an IR35 compliance file can be used by a professional advisor to halt an HMRC status enquiry before it really gets underway, so
this is an incredibly important dossier for contractors to create and maintain.

Circumventing the agency – the nuclear option

Clients are generally ignorant of the day-to-day operations of their agencies, and how their agencies treat and interact with contractors. Under normal
circumstances, this is perfectly acceptable, as clients are paying agencies to reduce their hassles.

But if it is the agency’s intransigence that is preventing the contractor from signing the contract and getting to work on solving their client’s challenge, then
informing the client of the situation, and asking them to intervene with the agency, is sometimes necessary.

Clients will typically respond in three ways:

The client responds negatively and says if the contractor can’t agree with the agency, that’s tough

The client agrees to have a word with the agency and ask them to be more flexible

The client says that they work with more than one agency, and suggests some alternatives to the contractor.

It is possible that the client won’t help or has their hands tied because of an exclusive relationship with one agency. In this scenario, if the contractor simply
cannot accept the agency’s terms, then the only remaining option would be to walk away.

Published: Wednesday, February 29, 2012

© 2016 All rights reserved. Reproduction in whole or in part without permission is prohibited. Please see our copyright notice.

 ABCe verified website - last audit confirmed 134,482 monthly unique visitors

© Copyright 2016 Byte-Vision Limited UK. All rights reserved Copyright notice

Home Guides News Calculators Business
Insurance

Insurance Mortgages Pensions Resources

http://www.contractorcalculator.co.uk/
https://plus.google.com/+contractorcalculator/posts
https://twitter.com/ContractorCalc
https://www.linkedin.com/company/5175339
https://www.facebook.com/ContractorCalculatorUK
mailto:info@contractorcalculator.co.uk
http://www.contractorcalculator.co.uk/Register.aspx?rurl=when_agencies_refuse_change_contracts.aspx
http://www.contractorcalculator.co.uk/Logon.aspx?rurl=when_agencies_refuse_change_contracts.aspx
http://www.contractorcalculator.co.uk/
https://plus.google.com/+contractorcalculator/posts
https://www.facebook.com/ContractorCalculatorUK
https://twitter.com/ContractorCalc
https://www.linkedin.com/company/5175339
https://www.linkedin.com/company/5175339
http://www.contractorcalculator.co.uk/Register.aspx?rurl=when_agencies_refuse_change_contracts.aspx
http://www.contractorcalculator.co.uk/Logon.aspx?rurl=when_agencies_refuse_change_contracts.aspx
http://www.contractorcalculator.co.uk/
http://www.contractorcalculator.co.uk/Articles.aspx
http://www.contractorcalculator.co.uk/First_Timers.aspx
http://www.contractorcalculator.co.uk/Job_Search.aspx
http://www.contractorcalculator.co.uk/Contractor_CV_Writing.aspx
http://www.contractorcalculator.co.uk/IR35.aspx
http://www.contractorcalculator.co.uk/Expenses.aspx
http://www.contractorcalculator.co.uk/Umbrellas.aspx
http://www.contractorcalculator.co.uk/Limited_Companies.aspx
http://www.contractorcalculator.co.uk/Contracting.aspx
http://www.contractorcalculator.co.uk/Tax_Issues.aspx
http://www.contractorcalculator.co.uk/Legal.aspx
http://www.contractorcalculator.co.uk/agency_workers_regulations.aspx
http://www.contractorcalculator.co.uk/uk_expat_contracting.aspx
http://www.contractorcalculator.co.uk/Contracting_Overseas.aspx
http://www.contractorcalculator.co.uk/contractor_sales_guide.aspx
http://www.contractorcalculator.co.uk/Templates_Downloads.aspx
http://www.contractorcalculator.co.uk/Hiring_Contractors.aspx
http://www.contractorcalculator.co.uk/Contractor_Doctor.aspx
http://www.contractorcalculator.co.uk/Contractor_Special_Reports.aspx
http://www.contractorcalculator.co.uk/managed_service_companies.aspx
http://www.contractorcalculator.co.uk/settlements_legislation.aspx
http://www.contractorcalculator.co.uk/Contractor_News.aspx
http://www.contractorcalculator.co.uk/Contractor_News.aspx
http://www.contractorcalculator.co.uk/Contractor_Market_Stats.aspx
http://www.contractorcalculator.co.uk/Contractor_Special_Reports.aspx
http://www.contractorcalculator.co.uk/expert_contributors.aspx
http://www.contractorcalculator.co.uk/market_commentators.aspx
http://www.contractorcalculator.co.uk/Calculators.aspx
http://www.contractorcalculator.co.uk/Calculators.aspx
http://www.contractorcalculator.co.uk/ContractorCalculators.aspx
http://www.contractorcalculator.co.uk/PermanentCalculators.aspx
http://www.contractorcalculator.co.uk/Personal_Corporate_Tax_Calculators.aspx
http://www.contractorcalculator.co.uk/Small_Business_Calculators.aspx
http://www.contractorcalculator.co.uk/AllCalculators.aspx
http://www.contractorcalculator.co.uk/Contractor_Insurances.aspx
http://www.contractorcalculator.co.uk/Insurance.aspx
http://www.contractorcalculator.co.uk/Contractor_Life_Insurance.aspx
http://www.contractorcalculator.co.uk/Contractor_Income_Protection.aspx
http://www.contractorcalculator.co.uk/critical_illness_cover.aspx
http://www.contractorcalculator.co.uk/Contractor_Mortgages.aspx
http://www.contractorcalculator.co.uk/Contractor_Mortgages.aspx
http://www.contractorcalculator.co.uk/Contractor_Mortgage_Assessor_Calculator.aspx
http://www.contractorcalculator.co.uk/Contractor_Mortgage_Calculator.aspx
http://www.contractorcalculator.co.uk/Contractor_Mortgage.aspx
http://www.contractorcalculator.co.uk/Contractor_Pensions.aspx
http://www.contractorcalculator.co.uk/pensions_contractors_overview.aspx
http://www.contractorcalculator.co.uk/how_pensions_work_for_contractors.aspx
http://www.contractorcalculator.co.uk/pensions_contractors_limited_company.aspx
http://www.contractorcalculator.co.uk/Contractor_Pensions.aspx
http://www.contractorcalculator.co.uk/ContractorPensionCalculator.aspx
http://www.contractorcalculator.co.uk/contractor_pension_enquiry.aspx
http://www.contractorcalculator.co.uk/Contractor_Resources.aspx
http://www.contractorcalculator.co.uk/Contractor_Accountants_sites.aspx
http://www.contractorcalculator.co.uk/Contractor_Umbrella_sites.aspx
http://www.contractorcalculator.co.uk/Contractor_Membership_Organisations.aspx
http://www.contractorcalculator.co.uk/Contractor_Insurance_sites.aspx
http://www.contractorcalculator.co.uk/Contractor_Legal_sites.aspx
http://www.contractorcalculator.co.uk/Contractor_Resources_sites.aspx
http://www.contractorcalculator.co.uk/contractor_contract_reviews_legal_specialist.aspx
http://www.contractorcalculator.co.uk/contractor_agency_margin.aspx
http://www.contractorcalculator.co.uk/what_is_ir35.aspx
http://www.contractorcalculator.co.uk/supreme_court_autoclenz_ruling_sham_contracts_390510_news.aspx
http://www.contractorcalculator.co.uk/how_determine_your_contract_passes_ir35.aspx
http://www.contractorcalculator.co.uk/contractors_ir35_confirmation_letter.aspx
http://www.contractorcalculator.co.uk/protect_contracting_status_ir35_compliance_file.aspx
http://www.contractorcalculator.co.uk/accepting_signing_contract_offer.aspx


The UK's leading contractor site.
Independently audited traffic (ABC) 
134,482 monthly unique visitors.

The evidence contained in an
IR35 compliance file can be
used by a professional advisor
to halt an HMRC status enquiry
before it really gets underway

What to do when agencies refuse to change contracts

Contractors who commission a review of a new contract may often find their legal experts flag a range of unfriendly and unacceptable contractual clauses.
And almost as often, the agency will initially refuse to make any changes.

This is because most agencies adopt a standard contract and don’t have the in-house legal expertise to reword and customise contracts at short notice.
Some agents might also prefer simply to avoid the hassle, particularly when the contract in question offers them fairly low margins. That means the default
reaction of many recruiters to contract amendment requests is ‘no’. Some agencies when pressed might even suggest the contractor pays the agency’s
legal costs to approve the changes.

However, contractors can adopt a range of negotiating strategies to try and get the offending clauses altered or removed. If the agency still won’t budge,
then contractors can seek reassurances from the client and in the worst case scenario, they can always walk away from the contract.

Strategies to secure contract changes

Contract negotiations are just that – negotiations. That means contractors can offer concessions in exchange for the agency removing unacceptable
clauses; and ultimately, contractors have the option of walking away from the deal before anything is agreed or signed.

There are four typical scenarios when contractors are prepared to walk away if the agency doesn’t remove or reword the offending contract conditions:

The agency concedes, and the contractor secures an acceptable contract

The agency concedes some of the points, and the contractor secures a more acceptable contract

The agency does not concede, but the contractor nevertheless accepts the contract ‘as is’, and takes steps to mitigate the impact of the negative clauses

The agency does not concede, and the contractor walks away.

There is a fifth, ‘nuclear’ option, which involves asking the client to put pressure on the agency, or circumventing the agency altogether – both of these are
dealt with below.

It’s a judgement call by the contractor as to how far they want to push the agency. It may be that the deal is so attractive that it is worth conceding some
points to the agency. And if the stakes are really high, then it may be worth the contractor investing in legal assistance to negotiate on their behalf.

How to counter IR35-unfriendly clauses

Although having clauses putting a contractor inside IR35 will immediately attract the attention of the taxman in the event of an HMRC investigation, the
Autoclenz employment status ruling confirms that a tribunal can completely ignore written contracts when determining IR35 status.

That means that even if a contract contains terms that would put a contractor inside IR35, the contractor can
demonstrate through their actual working practices that the reality is anything but disguised employment.

So, if there are IR35-unfriendly clauses, contractors should:

Secure a confirmation of arrangements (COA) from the client to confirm that the working arrangements are outside
IR35. A contractor should be able to secure a ‘model’ COA from their contract reviewer

If the client won’t sign a COA, and many won’t, particularly in large organisations, contractors should collect evidence
that their working conditions are outside IR35. This could include examples of working independently on a project, refusing to complete a task that is outside
of the contract specification, working from home or even rectifying a mistake in their own time

Keep an IR35 compliance file, which should include examples of non-employee-like behaviour, meeting notes, emails and any evidence that could help to
demonstrate that the contractor is not controlled by their client and not treated the same as employees.

The evidence contained in an IR35 compliance file can be used by a professional advisor to halt an HMRC status enquiry before it really gets underway, so
this is an incredibly important dossier for contractors to create and maintain.

Circumventing the agency – the nuclear option

Clients are generally ignorant of the day-to-day operations of their agencies, and how their agencies treat and interact with contractors. Under normal
circumstances, this is perfectly acceptable, as clients are paying agencies to reduce their hassles.

But if it is the agency’s intransigence that is preventing the contractor from signing the contract and getting to work on solving their client’s challenge, then
informing the client of the situation, and asking them to intervene with the agency, is sometimes necessary.

Clients will typically respond in three ways:

The client responds negatively and says if the contractor can’t agree with the agency, that’s tough

The client agrees to have a word with the agency and ask them to be more flexible

The client says that they work with more than one agency, and suggests some alternatives to the contractor.

It is possible that the client won’t help or has their hands tied because of an exclusive relationship with one agency. In this scenario, if the contractor simply
cannot accept the agency’s terms, then the only remaining option would be to walk away.
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