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When a contractor comes
across any contract clauses
that place restrictions on their
activities, it should sound alarm
bells

Andt Vessey, Qdos Consulting

Contractor Doctor: New contract asks me to commit to limited time off – IR35
issues?

Dear Contractor Doctor, 

I am an IT contractor and mid-way through negotiating a new contract working for a financial services client based in London. 

The agency has sent me a contract with a clause I have never seen before, and which has apparently been added at the client’s insistence. It’s telling me
that I can’t take a break during the contract that lasts more than ten days; nor can I take time off like this more than once in a six-month period. It also
says that any time off must be in accordance with client needs. 

If I sign a contract with these clauses, are there any IR35 issues? 

Thanks 

Derek

Contractor Doctor says:

“Most certainly yes,” explains Andy Vessey of IR35 experts Qdos Consulting. “Such a seemingly innocuous requirement draws together issues relating to
control, substitution and personal service, so contract clauses like these should be negotiated out if Derek wants to stay outside IR35.”

According to Vessey, by insisting that a contractor limits time away from an assignment, a client is demonstrating that it is expecting the personal service of
the contractor. By implication, the client is also questioning the contractor’s right to send a substitute during any break.

“A genuine contractor should be able to come and go as they please and, if the client is trying to restrict the contractors’ ability to take a break and supply a
substitute that is not the case,” says Vessey. “The client would be demonstrating control over the contractor and negating the right of substitution, thereby
placing the contractor firmly inside IR35.”

Clauses implying substitution, control and personal service must be avoided

If a tax inspector saw such a clause in a contract, it would trigger an immediate response because HMRC would interpret such clauses in the worst possible
light, insisting that the contractor fails key IR35 tests of the contractor being in business – the right of substitution and control.

To overcome this issue, Vessey suggests that contractors find out why the client is insisting on a clause limiting the contractor’s time off. “It could be that
the project deadlines are incredibly tight and the contractor plays a key role, so the absence of the contractor for more than a few days would result in
missed deadlines,” says Vessey.

He continues: “The alternative solution might be to recognise the project urgency explicitly in the contract or through a side email or letter, rather than
including a clause restricting the contractor’s absence from the contract. It is also important for the contractor to pass this requirement on to any
subcontractors or employees the contractor may be planning to use to provide continuity of service.”

Some clauses requiring absence can be legitimate, and outside IR35

In some sectors, such as banking, it is not unusual to find a clause in a contractor’s contract that insists contractors working in sensitive assignments,
spend a specific number of days absent from the a contract for a given length of contract, and this can be as many as 20 days.

Vessey explains: “Because the requirement is in the contract for reasons of compliance and security, and not because the client is attempting to exert
control over the client, then this type of request would not put a contractor inside IR35. The same arrangement might also apply to all service providers to the
bank, such as auditors.”

Equally, Vessey confirms that contractors can specify times when they will not be available to supply services, such as for holidays or periods of training. “As
it is the contractor and not the client negotiating such terms then this should have no bearing on their IR35 status.”

But Vessey warns contractors that, in this instance, HMRC may still ask why the contractor did not supply a substitute
or subcontractor to carry out services in their absence. “Contractors should prepare for HMRC to question the
arrangement, but if the client is happy with these terms then it would not make commercial sense for the contractor to
incur the costs of a substitute unnecessarily.”

Andy Vessey

Client Services Manager

Qdos Consulting Limited

Andy is a Senior Tax professional at Qdos and has a wealth of experience in IR35 and status matters which he guides the firm on. 

Qdos Consulting is a leading expert in status and IR35. The company also consults in taxation and employment lawand provides low cost business insurance
for contractors. Read Full Profile...

View all our experts

Vessey concludes: “When a contractor comes across any contract clauses that place restrictions on their activities, it should sound alarm bells. If concerned
about contractual restrictions on time off, contractors should consult an IR35 expert and have the clause amended or negotiated out.”

Good luck with your contracting!

Contractor Doctor

Published: Wednesday, February 9, 2011

© 2016 All rights reserved. Reproduction in whole or in part without permission is prohibited. Please see our copyright notice.

 ABCe verified website - last audit confirmed 134,482 monthly unique visitors

© Copyright 2016 Byte-Vision Limited UK. All rights reserved Copyright notice

Home Guides News Calculators Business
Insurance

Insurance Mortgages Pensions Resources

http://www.contractorcalculator.co.uk/
https://plus.google.com/+contractorcalculator/posts
https://twitter.com/ContractorCalc
https://www.linkedin.com/company/5175339
https://www.facebook.com/ContractorCalculatorUK
mailto:info@contractorcalculator.co.uk
http://www.contractorcalculator.co.uk/Register.aspx?rurl=contract_commit_limited_time_off_ir35_issues.aspx
http://www.contractorcalculator.co.uk/Logon.aspx?rurl=contract_commit_limited_time_off_ir35_issues.aspx
http://www.contractorcalculator.co.uk/
https://plus.google.com/+contractorcalculator/posts
https://www.facebook.com/ContractorCalculatorUK
https://twitter.com/ContractorCalc
https://www.linkedin.com/company/5175339
https://www.linkedin.com/company/5175339
http://www.contractorcalculator.co.uk/Register.aspx?rurl=contract_commit_limited_time_off_ir35_issues.aspx
http://www.contractorcalculator.co.uk/Logon.aspx?rurl=contract_commit_limited_time_off_ir35_issues.aspx
http://www.contractorcalculator.co.uk/
http://www.contractorcalculator.co.uk/Articles.aspx
http://www.contractorcalculator.co.uk/First_Timers.aspx
http://www.contractorcalculator.co.uk/Job_Search.aspx
http://www.contractorcalculator.co.uk/Contractor_CV_Writing.aspx
http://www.contractorcalculator.co.uk/IR35.aspx
http://www.contractorcalculator.co.uk/Expenses.aspx
http://www.contractorcalculator.co.uk/Umbrellas.aspx
http://www.contractorcalculator.co.uk/Limited_Companies.aspx
http://www.contractorcalculator.co.uk/Contracting.aspx
http://www.contractorcalculator.co.uk/Tax_Issues.aspx
http://www.contractorcalculator.co.uk/Legal.aspx
http://www.contractorcalculator.co.uk/agency_workers_regulations.aspx
http://www.contractorcalculator.co.uk/uk_expat_contracting.aspx
http://www.contractorcalculator.co.uk/Contracting_Overseas.aspx
http://www.contractorcalculator.co.uk/contractor_sales_guide.aspx
http://www.contractorcalculator.co.uk/Templates_Downloads.aspx
http://www.contractorcalculator.co.uk/Hiring_Contractors.aspx
http://www.contractorcalculator.co.uk/Contractor_Doctor.aspx
http://www.contractorcalculator.co.uk/Contractor_Special_Reports.aspx
http://www.contractorcalculator.co.uk/managed_service_companies.aspx
http://www.contractorcalculator.co.uk/settlements_legislation.aspx
http://www.contractorcalculator.co.uk/Contractor_News.aspx
http://www.contractorcalculator.co.uk/Contractor_News.aspx
http://www.contractorcalculator.co.uk/Contractor_Market_Stats.aspx
http://www.contractorcalculator.co.uk/Contractor_Special_Reports.aspx
http://www.contractorcalculator.co.uk/expert_contributors.aspx
http://www.contractorcalculator.co.uk/market_commentators.aspx
http://www.contractorcalculator.co.uk/Calculators.aspx
http://www.contractorcalculator.co.uk/Calculators.aspx
http://www.contractorcalculator.co.uk/ContractorCalculators.aspx
http://www.contractorcalculator.co.uk/PermanentCalculators.aspx
http://www.contractorcalculator.co.uk/Personal_Corporate_Tax_Calculators.aspx
http://www.contractorcalculator.co.uk/Small_Business_Calculators.aspx
http://www.contractorcalculator.co.uk/AllCalculators.aspx
http://www.contractorcalculator.co.uk/Contractor_Insurances.aspx
http://www.contractorcalculator.co.uk/Insurance.aspx
http://www.contractorcalculator.co.uk/Contractor_Life_Insurance.aspx
http://www.contractorcalculator.co.uk/Contractor_Income_Protection.aspx
http://www.contractorcalculator.co.uk/critical_illness_cover.aspx
http://www.contractorcalculator.co.uk/Contractor_Mortgages.aspx
http://www.contractorcalculator.co.uk/Contractor_Mortgages.aspx
http://www.contractorcalculator.co.uk/Contractor_Mortgage_Assessor_Calculator.aspx
http://www.contractorcalculator.co.uk/Contractor_Mortgage_Calculator.aspx
http://www.contractorcalculator.co.uk/Contractor_Mortgage.aspx
http://www.contractorcalculator.co.uk/Contractor_Pensions.aspx
http://www.contractorcalculator.co.uk/pensions_contractors_overview.aspx
http://www.contractorcalculator.co.uk/how_pensions_work_for_contractors.aspx
http://www.contractorcalculator.co.uk/pensions_contractors_limited_company.aspx
http://www.contractorcalculator.co.uk/Contractor_Pensions.aspx
http://www.contractorcalculator.co.uk/ContractorPensionCalculator.aspx
http://www.contractorcalculator.co.uk/contractor_pension_enquiry.aspx
http://www.contractorcalculator.co.uk/Contractor_Resources.aspx
http://www.contractorcalculator.co.uk/Contractor_Accountants_sites.aspx
http://www.contractorcalculator.co.uk/Contractor_Umbrella_sites.aspx
http://www.contractorcalculator.co.uk/Contractor_Membership_Organisations.aspx
http://www.contractorcalculator.co.uk/Contractor_Insurance_sites.aspx
http://www.contractorcalculator.co.uk/Contractor_Legal_sites.aspx
http://www.contractorcalculator.co.uk/Contractor_Resources_sites.aspx
http://www.contractorcalculator.co.uk/IR35.aspx
http://www.contractorcalculator.co.uk/refer.aspx?site=www.contractorcalculator.co.uk&from=ARTICLE&frompk=CONTRACT_COMMIT_LIMITED_TIME_OFF_IR35_ISSUES&url=http://www.qdosconsulting.com
http://www.contractorcalculator.co.uk/contractors_ir35_control.aspx
http://www.contractorcalculator.co.uk/contractors_right_of_substitution.aspx
http://www.contractorcalculator.co.uk/contractors_right_of_substitution.aspx
http://www.contractorcalculator.co.uk/how_determine_your_contract_passes_ir35.aspx


The UK's leading contractor site.
Independently audited traffic (ABC) 
134,482 monthly unique visitors.

When a contractor comes
across any contract clauses
that place restrictions on their
activities, it should sound alarm
bells

Andt Vessey, Qdos Consulting

Contractor Doctor: New contract asks me to commit to limited time off – IR35
issues?

Dear Contractor Doctor, 

I am an IT contractor and mid-way through negotiating a new contract working for a financial services client based in London. 

The agency has sent me a contract with a clause I have never seen before, and which has apparently been added at the client’s insistence. It’s telling me
that I can’t take a break during the contract that lasts more than ten days; nor can I take time off like this more than once in a six-month period. It also
says that any time off must be in accordance with client needs. 

If I sign a contract with these clauses, are there any IR35 issues? 

Thanks 

Derek

Contractor Doctor says:

“Most certainly yes,” explains Andy Vessey of IR35 experts Qdos Consulting. “Such a seemingly innocuous requirement draws together issues relating to
control, substitution and personal service, so contract clauses like these should be negotiated out if Derek wants to stay outside IR35.”

According to Vessey, by insisting that a contractor limits time away from an assignment, a client is demonstrating that it is expecting the personal service of
the contractor. By implication, the client is also questioning the contractor’s right to send a substitute during any break.

“A genuine contractor should be able to come and go as they please and, if the client is trying to restrict the contractors’ ability to take a break and supply a
substitute that is not the case,” says Vessey. “The client would be demonstrating control over the contractor and negating the right of substitution, thereby
placing the contractor firmly inside IR35.”

Clauses implying substitution, control and personal service must be avoided

If a tax inspector saw such a clause in a contract, it would trigger an immediate response because HMRC would interpret such clauses in the worst possible
light, insisting that the contractor fails key IR35 tests of the contractor being in business – the right of substitution and control.

To overcome this issue, Vessey suggests that contractors find out why the client is insisting on a clause limiting the contractor’s time off. “It could be that
the project deadlines are incredibly tight and the contractor plays a key role, so the absence of the contractor for more than a few days would result in
missed deadlines,” says Vessey.

He continues: “The alternative solution might be to recognise the project urgency explicitly in the contract or through a side email or letter, rather than
including a clause restricting the contractor’s absence from the contract. It is also important for the contractor to pass this requirement on to any
subcontractors or employees the contractor may be planning to use to provide continuity of service.”

Some clauses requiring absence can be legitimate, and outside IR35

In some sectors, such as banking, it is not unusual to find a clause in a contractor’s contract that insists contractors working in sensitive assignments,
spend a specific number of days absent from the a contract for a given length of contract, and this can be as many as 20 days.

Vessey explains: “Because the requirement is in the contract for reasons of compliance and security, and not because the client is attempting to exert
control over the client, then this type of request would not put a contractor inside IR35. The same arrangement might also apply to all service providers to the
bank, such as auditors.”

Equally, Vessey confirms that contractors can specify times when they will not be available to supply services, such as for holidays or periods of training. “As
it is the contractor and not the client negotiating such terms then this should have no bearing on their IR35 status.”

But Vessey warns contractors that, in this instance, HMRC may still ask why the contractor did not supply a substitute
or subcontractor to carry out services in their absence. “Contractors should prepare for HMRC to question the
arrangement, but if the client is happy with these terms then it would not make commercial sense for the contractor to
incur the costs of a substitute unnecessarily.”

Andy Vessey

Client Services Manager

Qdos Consulting Limited

Andy is a Senior Tax professional at Qdos and has a wealth of experience in IR35 and status matters which he guides the firm on. 

Qdos Consulting is a leading expert in status and IR35. The company also consults in taxation and employment lawand provides low cost business insurance
for contractors. Read Full Profile...

View all our experts

Vessey concludes: “When a contractor comes across any contract clauses that place restrictions on their activities, it should sound alarm bells. If concerned
about contractual restrictions on time off, contractors should consult an IR35 expert and have the clause amended or negotiated out.”

Good luck with your contracting!

Contractor Doctor

Published: Wednesday, February 9, 2011

© 2016 All rights reserved. Reproduction in whole or in part without permission is prohibited. Please see our copyright notice.

 ABCe verified website - last audit confirmed 134,482 monthly unique visitors

© Copyright 2016 Byte-Vision Limited UK. All rights reserved Copyright notice

Home Guides News Calculators Business
Insurance

Insurance Mortgages Pensions Resources

http://www.contractorcalculator.co.uk/ec_andy_vessey.aspx
http://www.contractorcalculator.co.uk/ec_andy_vessey.aspx
http://www.contractorcalculator.co.uk/ec_andy_vessey.aspx
http://www.contractorcalculator.co.uk/Expert_Contributors.aspx
http://www.contractorcalculator.co.uk/contractor_contract_reviews_legal_specialist.aspx
http://www.contractorcalculator.co.uk/copyright.aspx
http://www.contractorcalculator.co.uk/CopyRight.aspx

