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ContractorCalculator: Your expert guide to contracting 

 

IR35 Case: MDCM Ltd versus HMRC – 

What Does CEST say? 
 

Legal decision: 

http://www.bailii.org/uk/cases/UKFTT/TC/2018/TC06400.html 

 

CEST: 

https://www.gov.uk/guidance/check-employment-status-for-tax 

 

 
 

 

So, let’s get started: 

https://www.tax.service.gov.uk/check-employment-status-for-tax/setup 

 

  

http://www.bailii.org/uk/cases/UKFTT/TC/2018/TC06400.html
https://www.gov.uk/guidance/check-employment-status-for-tax
https://www.tax.service.gov.uk/check-employment-status-for-tax/setup
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Question 1: 

 

 
 

We chose “The Worker”. We are running this as if Mr Daniels is trying to assess his position for 

tax purposes. 

 

 

 

 

 

  



Page 3 of 20 

Content: MDCM Ltd versus HMREC – What would CEST say?  

Date: 26th March 2018 

Prepared for: ContractorCalculator readers 

   

 

 

 

ContractorCalculator: Your expert guide to contracting 

 

Question 2: 

 

 
 

He has actually finished it, but we will chose Yes. 
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Question 3: 

 

 
 

 

Point 8 from the judgement: 

8.       The appellant is a company of which Mr Daniels and his wife are the directors and employees. 

The appellant’s business consists of providing construction management services to construction 

companies. 
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Question 4: 

 

 
 

Mr Daniels is not an office holder. Point 9 in judgement: 

9.       Mr Daniels has a long experience in the construction industry, with a background in quantity 

surveying as an employee of a major construction company. He set up the appellant in 2004 to 

escape working for a large company and now provides construction services management 

services, including night shift management. Mrs Daniels is a director and employee of the 

appellant but no evidence was given as to her role in the business. 
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Question 5: 

 

 
 

Point 17 in judgement: 

17.    Indeed Mr Daniels suggested that MDCM need not at the outset have provided STL with Mr 

Daniels. Mr Daniels gave two examples where MDCM offered to provide substitute services in 

addition to or as cover for Mr Daniels.  However, HMRC pointed out these were proposed 

substitutions which did not actually happen and in any event they were proposals for companies to 

provide services not individuals. We therefore find that whilst the contract with Solutions included 

a right to substitute another suitably qualified individual it was never exercised by MDCM.  
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Question 6: 

 

 
 

Judgement. Point 30: 

30.    The contract between MDCM and Solutions which applied to the STL arrangements provided 

that MDCM could provide a substitute for Mr Daniels. Indeed Mr Daniels suggested that MDCM 

need not at the outset have provided STL with Mr Daniels. However, Mr Philpott gave evidence 

that STL required the services of Mr Daniels. On those days when Mr Daniels gave notice that he 

would not be on site STL would call Solutions and ask for a substitute. They did not ask Mr 

Daniels to provide one nor would they accept that Mr Daniels was entitled to provide one. We 

accept Mr Philpott’s evidence notwithstanding the terms of the MDCM contract with Solutions. 

Comment: The question is worded badly. He wasn’t allowed to provide one. 
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Question 7: 

 

 

There is nothing in the judgement that refers to helpers, and if there was one it would surely have 

been mentioned. Therefore we chose No for this. 
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Question 8: 

 

From a case law perspective, the wording in this question mixes things up considerably. Moving 

someone to a new location is the WHERE aspect of control. Moving someone on to a different 

project is the WHAT aspect. WHAT is far more important than WHERE in case law. Being moved 

within tasks within a project is perfectly fine, and is what happened to Mr Daniels, as described in 

the judgement. 

Judgement, point 46 and 51: 

46.    HMRC made a submission that STL controlled where Mr Daniels worked because they 

redirected him to work on Aldwych House but this submission was withdrawn during the hearing 

after hearing witness evidence, it being clear that the STL had asked Mr Daniels whether he 

wanted to work on the Aldwych House site. 

51.    Further, the fact that STL had to ask for his agreement before Mr Daniels moved over to the 

Aldwych House site indicates no power to direct where Mr Daniels would work. In considering 

that point we have taken the view that both periods, Prospect House and Aldwych House are part 

of a single continuous hypothetical contract rather than two separate ones. Both parties assumed 

that this was the case and in the artificial world required by the Intermediaries Legislation, it 

seems to us that this is correct. 
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Question 9: 

 

Point 50 in judgement: 

50.    Further, there was no evidence that STL controlled how Mr Daniels would carry out his role 

in fulfilling the work programme for that shift beyond wearing STL safety equipment to identify 

him as STL’s representative. He was supervised by Mr Hawes but Mr Hawes only visited the site 

occasionally and Mr Nicholls was left to his own devices during the shift. We agree with Mr 

Daniels that STL did not exercise any more control on the site than they would over an 

independent contractor. 
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Question 10: 

 

Point 20 & 45: 

20.    Mr Daniels had to work during established shift times of 5:30pm to 7am, although if all the 

work had been done for that shift he could leave early. This applied Monday to Friday and, at the 

outset also included some weekend work, although this stopped due to concerns about working 

excessive hours. 

45.    HMRC point out that STL controlled the time Mr Daniels worked as he was required to work 

during the shift patterns, albeit he could leave early if the work was finished. Mr Daniels argues 

that this is not control but merely the way all construction sites are necessarily run. 
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Question 11: 

 

Point 19 in judgement. 

19.    In October 2012 STL required a night shift manager for the construction project at Prospect 

House in London and contacted Solutions. Solutions provided Mr Daniels who started work on 26 

October 2012 and continued working full time including through the Christmas period. Mr 

Daniels was not interviewed for the job and Mr Philpott stated that he had never heard of MDCM 

until asked by HMRC as part of their enquiries. On or around April or May 2013 the Prospect 

House project was finishing but STL had need of a night shift manager at another project in 

London, Aldwych House. STL asked Solutions and Mr Daniels whether he would like to move over 

to be the night shift manager for Alwych House and he agreed. He continued to work until 19 July 

2013. However the STL contract with Solutions was still treated as applying. 
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Question 12: 

 

Point 14 & 25 in judgement: 

14.    The standard terms of appointment would simply be for the day rate and so would not involve 

any reimbursement by either the construction company or Solutions for travel or subsistence 

expenses. Mr Daniels lives in the West Midlands and so when the work was in London Mr Daniels 

would drive to London and stay at a hotel, sleeping during the day. Mr Daniels would personally 

be reimbursed his expenses by MDCM, presumably in effect out of the day rate. The hotel costs 

were typically £75-100 a day and food £25. 

25.    In accordance with the normal arrangements STL was not responsible for any of Mr Daniels’ 

travel, hotel or subsistence expenses which were paid for by MCDM. 
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Question 13: 

 

Judgement, point 24: 

24.    The day rate paid by Solutions to MDCM on the STL contract was £310 a day. Throughout the 

period of the STL contract Mr Daniels would at the end of the week submit a timesheet to Mr 

Hawes who would sign it off and send it to Solutions. Solutions invoiced STL based on the days 

worked and Solutions would pay MDCM. 
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Question 14: 

 

The financial risk elements are examined in points 53 to 57 in the judgement. Nothing about 

rectifying errors is written. Had he been required to do so then it’s very likely this would have been 

mentioned – we therefore chose No for this answer. 

  



Page 16 of 20 

Content: MDCM Ltd versus HMREC – What would CEST say?  

Date: 26th March 2018 

Prepared for: ContractorCalculator readers 

   

 

 

 

ContractorCalculator: Your expert guide to contracting 

 

Question 15: 

 

 

Point 66: 

66.     Accordingly, we find that in the hypothetical contract between STL and Mr Daniels he would 

not be entitled to any sick pay, holiday pay or any other employee type benefits. 
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Question 16: 

 

 

There is nothing in the judgment that says he did. In fact, point 68 made this clear: 

21.    As night shift manager Mr Daniels reported to the project manager Mr Hawes who at the start 

of the shift provided him with a list of instructions on matters that needed to be done during that 

shift.  He was also required to manage the site generally including making sure the correct 

workers were on site, ensuring that the work was being done and being done safely. Mr Daniels 

would be STL’s representative on the site, wearing the company’s branded high visibility jacket 

and hard hat in order to be identifiable as the contact point amongst the contractors. 

23.    Mr Daniels represented STL as contact point for contractors. However, he did not participate 

in STL staff meetings or functions. 

68.    We have found as a fact that Mr Daniels was not invited to STL meetings or functions or other 

events run for employees. We find therefore that in the hypothetical contract Mr Daniels would 

also not be so invited. 
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Question 17: 

 

No, he was a night manager. 
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Question 18: 

 

 

  



Page 20 of 20 

Content: MDCM Ltd versus HMREC – What would CEST say?  

Date: 26th March 2018 

Prepared for: ContractorCalculator readers 

   

 

 

 

ContractorCalculator: Your expert guide to contracting 

 

FACTS 

HMRC believed that Mr Daniels should be caught by IR35. 

A judge in court decided that this was not the case. 

CEST is unable to determine. 

 

Comment from Dave Chaplin, CEO, ContractorCalculator: 

“This is now the 23
rd

 IR35 court case to date. We have tested all of the court cases through CEST 

and including this one there are now 9 of those cases (39%) where it cannot determine the status. 

HMRC claims CEST can determine status in 85% of cases, but our FOI requests asking them to 

prove this claim has resulted in them saying they do not hold this data. 

We are in a ludicrous situation.” 

 

 

 

 

 

 


