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The appeal

1. Mr Eddie Battersby (the Appellant) appeals against a decision made on 29 November 2000 relating to national
insurance contributions. The decision was:

"That the circumstances of the arrangements between Mr E Battersby and Pennyright Bank for the performance
of services from 31/05/2000 to 29/11/2000 are such that, had they taken the form of a contract between Mr

E Battersby and Pennyright Bank, Mr E Battersby would be regarded for the purposes of Parts | to V of the Social
Security (Contributions and Benefits) Act 1992 as employed in employed earner's employment

by Pennyright Bank. That E.B.COM Limited is treated as liable to pay primary and secondary Class 1
contributions in respect of the worker's attributable earnings from this engagement.”

The legislation

2. The legislation relevant to the issue in the appeal has become known colloquially as the IR35 legislation
because that was the reference number of a Press Release which was issued by the Inland Revenue on 9 March
1999. The Press Release was entitled "Countering avoidance in the provision of personal services." The
legislation proposed in the Press Release changes the treatment, for the purposes of income tax and national
insurance contributions, of payments made to service companies. This appeal concerns only national insurance
contributions.

3. The legislation about the payment of national insurance contributions is contained in The Social Security
Contributions and Benefits Act 1992 (the 1992 Act) which contains separate provisions applicable to employed
earners on the one hand and self-employed earners on the other. Section 75 of the Welfare Reform and
Pensions Act 1999 inserted a new section 4A into the 1992 Act to take effect from 22 December 1999. New
section 4A provided that Regulations might make provision for securing that, in stated circumstances, payments
to service companies should be treated as earnings paid to a worker in respect of an employment. The
Regulations made under the provisions of new section 4A are the Social Security Contributions (Intermediaries)
Regulations 2000 SI 2000 No. 727 (the 2000 Regulations). These came into force on 6 April 2000. The relevant
part of Regulation 6 provides:

"6(1) These Regulations apply where-

(a) an individual ("the worker") personally performs, or is under an obligation personally to perform, services for
the purposes of a business carried on by another person (“the client"),

(b) the performance of those services by the worker is carried out, not under a contract directly between the client
and the worker, but under arrangements involving an intermediary, and

(c) the circumstances are such that, had the arrangements taken the form of a contract between the worker and
the client, the worker would be regarded for the purposes of Parts 1 to V of the Contributions and Benefits Act as
employed in employed earner's employment by the client.”

The issue

4. The Appellant is a computer consultant. In 1988 he established a limited company through which he supplied
his services (the service company). In 1993 he started supplying services to Pennyright Bank through the service
company. It was not disputed that the Appellant personally performed services for the purposes of the business
carried on by Pennyright Bank and that the performance of those services was carried out not under a contract
directly between the Appellant and Pennyright Bank but under arrangements involving an intermediary (namely
the service company) within the meaning of subparagraphs (a) and (b) of Regulation 6(1).



5. Thus the issue for determination in the appeal was whether the circumstances were such that, had the
arrangements taken the form of a contract between the Appellant and Pennyright Bank, the Appellant would be
regarded for the purposes of the 1992 Act as employed in employed earner's employment by Pennyright Bank
within the meaning of paragraph (c) of Regulation 6(1).

The evidence

6. Oral evidence was given by the Appellant on his own behalf. An agreed bundle of documents was produced.
The Appellant produced three more documents in addition to those in the bundle.

The facts

7. The Appellant is a computer analyst and programmer. From 1982 he was employed by various companies. On
20 June 1988 he established a service company called E.B.Com Limited (E.B.COM) of which he and his wife
were the directors. The Appellant then became self-employed. In the early 1990's there was an economic
recession and the Appellant was out of work for nine months. This caused him hardship because, as a self-
employed person, he did not receive unemployment benefits. The Appellant accepted work in Scotland but did
not move his home there; he found the traveling between home and work to be inconvenient.

8. In 5 April 1994 the Appellant started working for Pennyright Bank whose premises were a half hour's drive
from his home. He obtained the contract through an agency called Grinstead Associates

(Grinstead). Pennyright Bank paid Grinstead who paid E.B.COM from whom the Appellant took his remuneration
in the form of dividends. When the Appellant started to work for Pennyright Bank he was working on an old
computer system that was to be replaced. Accordingly, he would not at that stage have been offered a
permanent job with Pennyright Bank.

9. In 1996 E.B.COM bought out the contract with Grinstead for the sum of £5,460.00. Thereafter the Appellant
continued to work for Pennyright Bank as a self-employed contractor directly through E.B.COM. In May

1999 Pennyright Bank wished to consolidate the procurement of all its self-employed contractors and did that
through a company called Staff Agency Limited (Staff Agency). Thereafter the contracts were between E.B.COM
and Staff Agency; Pennyright Bank paid Staff Agency who paid E.B.COM from whom the Appellant received his
remuneration.

10. The Appellant's contracts with Pennyright Bank were initially for six months and later for twelve months at a
time. The contract in force at the relevant time was a consultancy agreement between Staff Agency and
E.B.COM. Under that agreement E.B.COM agreed to procure that the Appellant would devote his time, attention,
skill and ability in accordance with the requirements of Pennyright Bank at such location as Pennyright Bank
might reasonably require. The agreement contained a special provision in the following terms;

"This agreement does not create the relationship of employer/employee between the company [Staff Agency
Limited] or client [Pennyright Bank] and the contractor [E.B.COM] or any of its personnel [the Appellant] ... ."

11. At the relevant time the arrangements under which the Appellant worked for Pennyright Bank had the
following features:

- E.B.COM agreed to assign to Pennyright Bank all intellectual property or other rights created during the
performance of the Appellant's services.

- E.B.COM remained responsible for the Appellant's sickness, disability and pension arrangements.

- E.B.COM was only to be paid for time worked by the Appellant and not for sickness and holidays. Any absence
of the Appellant had to be agreed and approved in advance by Pennyright Bank.

- Staff Agency could end the agreement at any time on giving four weeks notice to E.B.COM or with immediate
effect if there were technical incompetence, unprofessional performance, unsuitability or misconduct of the
Appellant.

- Responsibility for the quality, quantity, and performance of the services rested with Pennyright Bank at all times.
- The normal hours of work were seven hours a day and payment was of an hourly rate with overtime paid pro
rata; reasonable travelling and subsistence expenses were also payable.

- If Pennyright Bank complained about the Appellant, or if the Appellant withdrew, Staff Agency would

provide Pennyright Bank with a replacement.

- The equipment used by the Appellant was a mainframe computer system which was owned by Pennyright Bank
and which was situated at Pennyright Bank's premises.

12. At Pennyright Bank's premises the Appellant worked in a large open plan office which accommodated about
55 people. As a self-employed contractor the Appellant did not have a job title. The Appellant managed a small
group of seven, of whom two were self-employed contractors and the rest were permanent employees. The self-
employed contractors were mainly involved in project planning and the employees mainly supplied general
production support. However, they all used the same equipment and the work was managed as a whole. The
Appellant reported to a personal manager who was employed by Pennyright Bank. He had meetings with the



personal manager to discuss how projects were going, whether he would meet his deadlines, and any other
problems. The Appellant was the technology manager for his team. However, as a self-employed contractor he
was not able to undertake any personnel management of the permanent employees. This was done by another
employed manager who reported to the same person as the Appellant. The Appellant could express views about
the performance of the employees in his team but the permanent manager formally reviewed their performance.
Although the Appellant attended project meetings he did not attend other meetings arranged for permanent
employees.

13. In April 2001 Pennyright Bank offered the Appellant a permanent position as an employee and he accepted
that offer. He considered that it had many advantages. He would not be troubled by the IR35 legislation; he would
obtain the benefits of private health insurance, sick pay, holiday pay and pension provision; he would have job
security; he could manage the permanent employees in his team; and he would become involved in internal
management and company decisions.

The arguments of the Appellant

14. The Appellant argued that he was not employed by Pennyright Bank. He argued that it was common in the
computer industry for enhancement work to be undertaken by selfemployed contractors and for support work to
be undertaken by permanent staff. Employers preferred self-employed contractors because they could be laid off
without severance pay. He took the risks of self-employment and he did not have any employment

rights. Pennyright Bank could reduce his earnings without notice. He had had to renew his contract after each
period of six months (or latterly each year) during the time he was self-employed. The Appellant emphasised that
he ran his company properly and said that he paid an accountant £1,000 per year to perform the appropriate
professional services to keep it in order. He distinguished his company from an "umbrella" company which was a
single company out of which many contractors operated and where the contractors were not directors of the
company. He argued that the IR35 legislation was more likely to apply to umbrella companies than to his own.

The arguments for the Respondent

15. For the Respondent M-r Williams argued that it was necessary to look at the substance of the arrangements
rather than the form. The substance was that the Appellant was an employed earner. He had a personal
obligation to Pennyright Bank and had been there for seven years. He supervised seven others, including
employees, and in turn he was supervised by a personal manager. He was integrated into the structure

of Pennyright Bank. Although in theory the Appellant could have been substituted by another employee, in
practice that had never been done. The Appellant was not at risk of bad debts and he had not called a withess
from Pennyright Bank to speak to the relationship. Mr Williams cited the authorities referred to later in this
Decision and also Bank voor Handel en Scheepvaart N.V. v Administrator of Hungarian Property (1952) 35 TC
311; Morren v Swinton and Pendlebury Borough Council [1965]1 WLR 576; Massey v Crown Life Insurance Co
[1978] 2 All E.R. 576; O'Kelly v Trust House Forte Plc [1984] QB 90; [1983] ICR 728; Carmichael and another v
National Power plc [1999] 4 All ER 897; Express and Echo Publications Ltd v Tanton (1999) CA Transcript of 11
March 1999; MacFarlane and Skivington v Glasgow City Council EAT/1277/99 Transcript of 17 May

2000; O'Murphy v Hewlett-Packard Ltd Employment Tribunals Case 5300148/01 Transcript of 27 March 2001;
and R (on the application of Professional Contractors Group Ltd and others) v Inland Revenue Commissioners
[2001] STC 629.

Reasons for decision

16. Before considering the arguments of the parties it is convenient first to deal with a point made at the hearing
by the Appellant with some force. The Appellant emphasized that people who supplied their services through
service companies were not "tax fraudsters". He said that he had run E.B.COM for 14 years; all the money was
accounted for in the books and he had paid all his income tax and value added tax. | have much sympathy with
these comments. The Appellant, and his wife who assisted him, were honest, frank and open. There is no
question in this appeal of any tax fraud. In this appeal the Inland Revenue do not dispute that the service
company was run correctly, and that the right amounts of tax were paid, before the changes in the law which
were effected by the 2000 Regulations. However, what has to be decided in this appeal is the effect of the
changes made by the 2000 Regulations and, in particular, whether the Appellant now comes within the terms of
Regulation 6(1)(c) of those Regulations.

The legislation

17. In considering the legislation | start with the 1992 Act. The definitions are in section 2 and the relevant parts
provide:

"2(1) In this Part of this Act and Parts 11 to V below-
(a) "employed earner" means a person who is gainfully employed ... either under a contract of service, or in an
office ... with emoluments chargeable to income tax under Schedule E; and



(b) "self-employed earner" means a person who is gainfully employed ... otherwise than in an employed earner's
employment...."

18. The relevant parts of the new section 4A of the 1992 Act, as inserted by the Welfare Reform and Pensions
Act 1999, provide:

"4A(1) Regulations may make provision for securing that where-

(a) an individual ("the worker") personally performs, or is under an obligation personally to perform, services for
the purposes of a business carried on by another person (the client),

(b) the performance of those services by the worker is (within the meaning of the regulations) referable to
arrangements involving a third person (and not referable to any contract between the client and the worker), and
(c) the circumstances are such that, were the services to be performed by the worker under a contract between
him and the client, he would be regarded for the purposes of the applicable provision of the Act as employed in
employed earner's employment by the client, relevant payments or benefits are, to the specified extent, to be
treated for those purposes as earnings paid to the worker in respect of an employed earner's employment of his."

19. The relevant parts of the 2000 Regulations have already been referred to. To complete the legislative picture
a reference should be made to the Social Security Contributions (Transfer of Functions, etc.) Act 1999, which
transferred the exercise of certain functions under the 1992 Act to the Board of Inland Revenue, and to
Regulation 6(4) of the 2000 Regulations which provides:

"(4) Any issue whether the circumstances are such as are mentioned in paragraph 1(c) is an issue relating to
contributions that is prescribed for the purposes of section 8(1)(m) of the Social Security Contributions (Transfer
of Functions, etc.) Act 1999 (decision by officer of the Board)."

The issue

20. The issue in the appeal is whether the circumstances were such that, had the arrangements taken the form of
a contract between the Appellant and Pennyright Bank, the Appellant would be regarded for the purposes of the
1992 Act as employed in employed earner's employment by Pennyright Bank within the meaning of paragraph
6(1)(c) of the 2000 Regulations. The full text of Regulation 6(1)(c) is;

"(c) the circumstances are such that, had the arrangements taken the form of a contract between the worker and
the client, the worker would be regarded for the purposes of Parts | to V of the Contributions and Benefits Act as
employed in employed earner's employment by the client.”

21. The 1992 Act defines an employed earner as a person who is gainfully employed either under a contract of
service, or in an office ... with emoluments chargeable to income tax under Schedule E. As it was not argued that
the Appellant was employed in an office, the issue is whether the Appellant would have been gainfully employed
under a contract of service if his contract had been with Pennyright Bank and not with E.B.COM.

The authorities and the principles

22. The authorities establish the principle that the question as to whether a person is employed under a contract
of service, or whether he is self-employed and provides a contract for services, is a question of fact in each case
to be determined having regard to all the relevant circumstances.

23. In Ready Mixed Concrete (South East), Ltd v Minister of Pensions and National Insurance [1968] 2 QB 497
the issue was whether a worker was within the class of employed persons under the National Insurance Act 1965
as being an employed person under a contract of service. At page 515C MacKenna J said:

"A contract of service exists if these three conditions are fulfilled. (i) The servant agrees that, in consideration of a
wage or other remuneration, he will provide his own work and skill in the performance of some service for his
master. (ii) He agrees, expressly or impliedly, that in the performance of that service he will be subject to the
other's control in a sufficient degree to make that other master. (iii) The other provisions of the contract are
consistent with its being a contract of service."

24. At page 515F MacKenna J added:
"Control includes the power of deciding the thing to be done, the way in which it shall be done, the means to be
employed in doing it, the time when and the place where it shall be done."

25. MacKenna J then went on to identify a number of factors to be taken into account in deciding whether a
contract was a contract of service. These included: whether the contractor hired his own employees; whether the
contractor provided and maintained his own tools or equipment; whether the contractor was paid by reference to
the volume of work done; whether the contractor had invested in the enterprise and bore the financial risk;
whether the contractor had the opportunities of profit or the risk of loss; and whether the relationship was
permanent.



26. In Market Investigations Ltd v Minister of Social Security [1968] 2 All E.R.732 Cooke J said that the
fundamental test was whether a person performed services as a person in business on his own account.
Although control was relevant it was not the sole determining factor; when one was dealing with a professional
man, or a man of some particular skill and experience, there could be no question of the employer telling him how
to do the work.

27. In Hall v Lorimer [1994] STC 23 the taxpayer was a vision mixer who undertook work for a number of different
television production companies and whose engagements consisted of short term contracts lasting one to two
days. In four years he worked on over 800 days. The Court of Appeal held that there was no single path to a
correct decision. The question whether an individual was in business on his own account might be helpful but
might be of little assistance in the case of one carrying on a profession or vocation. Factors which were critical in
that appeal were the duration of the particular engagements and the number of people by whom the individual
was engaged.

28. McManus v Griffiths (1997) 70 TC 218 established the principle that, in deciding whether a person was
employed or self-employed, the task was to try to make legal sense of the arrangements made. Especially where
the documents had not been drafted professionally, it was necessary to concentrate on the substance of the
contractual arrangements rather then their form or the parties' labels.

29. Applying those principles to the facts of the present appeal | find that a number of factors point to the
conclusion that, if the Appellant had been employed under a contract with Pennyright Bank, he would be
regarded as gainfully employed under a contact of service. Such factors are:

- The Appellant did agree, in consideration of remuneration, to work a given number of hours a day and to
provide his own work and skill to Pennyright Bank. Any absence of the Appellant had to be agreed and approved
in advance by Pennyright Bank.

- The Appellant was a man of skill and experience and so it would not be expected that Pennyright Bank would
tell him how to do his work; however, the Appellant was managed by a personal manager employed

by Pennyright Bank.

- In the performance of his work the Appellant was subject to Pennyright Bank's control inasmuch as the contract
provided that it could be ended for incompetence or misconduct and that responsibility for the quality, quantity
and performance of the services rested with Pennyright Bank at all times.

- The Appellant did not hire his own employees; the members of his team were either self-employed contractors
who had contracted directly with Pennyright Bank or permanent employees of Pennyright Bank.

- The Appellant did not provide and maintain his own tools and equipment; he used the mainframe computer
owned by Pennyright Bank.

- The Appellant was not paid by reference to the volume of work done but by reference to the number of hours he
worked.

- The Appellant did not invest in any enterprise and he did not bear any financial risk; he had no opportunity of
profit and no risk of loss.

- The relationship between the Appellant and Pennyright Bank had an element of permanency as it lasted for
seven years.

- The Appellant only provided work for Pennyright Bank and for no other client.

- The Appellant was integrated into the structure of Pennyright Bank to the extent that he worked closely with its
employees.

30. On the other hand, some other factors point to the conclusion that, if the Appellant had been employed under
a contract with Pennyright Bank, he would not be regarded as being gainfully employed under a contact of
service but rather as providing services under a contract for services. Such factors are:

- After incorporating the service company, and before working for Pennyright Bank, the Appellant accepted the
consequences of self-employment as he was unable to claim benefits when he was out of work. However, this
was a consequence of the fact that his clients contracted with the service company. Under Regulation 6(1)(c) of
the 2000 Regulations the assumption has to be made that the arrangements take the form of a contract between
the Appellant and Pennyright Bank.

- The agreement between Staff Agency and E.B.COM provided specifically that it did not create the relationship
of employer/employee between Pennyright Bank and the Appellant. However, such label given by the parties
cannot be conclusive.

- Pennyright Bank was not obliged to pay the Appellant while he was sick or on holiday; the Appellant did not
participate in Pennyright Bank's pension scheme nor did he receive private health insurance.

- In theory the Appellant did not enjoy job security as his contract could be terminated on four weeks' notice.
However, in practice the Appellant worked for Pennyright Bank continuously for seven years.

- The Appellant did not participate in any management decisions at Pennyright Bank and could not manage
permanent employees.



31. Having considered all the relevant factors | conclude that those which point towards there being a contract of
service outweigh the factors which point towards there being a contract for services. Concentrating on the
substance of the contractual arrangements rather than their form, | therefore conclude that, if the Appellant had
been employed under a contract with Pennyright Bank, he would be regarded as being gainfully employed under
a contact of service.

Decision

32. My decision on the issue for determination in the appeal is that, if the arrangements had taken the form of a
contract between the Appellant and Pennyright Bank, the Appellant would be regarded for the purposes of the
1992 Act as employed in employed earner's employment by Pennyright Bank.

33. The appeal is, therefore, dismissed.

DR NUALA BRICE
SPECIAL COMMISSIONER
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INTERMEDIARIES : ARRANGEMENTS : EMPLOYED EARNER'S EMPLOYMENT : PROVISION OF SERVICES
TO CLIENT VIA AGENCY : SOCIAL SECURITY CONTRIBUTIONS AND BENEFITS ACT 1992 : SOCIAL
SECURITY CONTRIBUTIONS (INTERMEDIARIES) REGULATIONS 2000 SI 2000/727 : SOCIAL SECURITY
(CATEGORISATION OF EARNERS) REGULATIONS 1978 Sl 1978/1689

There was nothing to indicate that Reg.6(1)(c) Social Security Contributions (Intermediaries) Regulations
2000 SI 2000/727 did not apply where the arrangements to employ the services of a consultant involved
both an intermediary and a non-intermediary.

Anonymised decision on an appeal by the taxpayer (‘the appellant’) from decisions by the Inland
Revenue (‘the Revenue') that the circumstances of the arrangements between the appellant's sole
employee ('S") and a third party (‘Better') for the performance of services by S were such that, had they
taken the form of a contract between S and Better, S would be regarded for the purposes of the Social
Security Contributions and Benefits Act 1992 as employed in employed earner's employment by Better,
with the consequence that the appellant was liable to pay primary and secondary Class | national
insurance contributions in respect of S's attributable earnings from that engagement.

S was a computer consultant and the sole director and shareholder of the appellant.

During the relevant periods S supplied his services to the appellant, who supplied them to an agency
(‘Topper"), who supplied them to Better.

The Revenue contended that the circumstances of those arrangements fell within Reg.6(1)(c) Social
Security Contributions (Intermediaries) Regulations 2000 SI 2000/727.

The appellant contended that: (i) "the arrangements" mentioned in Reg.6(1)(b) and (c) were those
involving the intermediary (the appellant), but not those involving Topper, which was not an intermediary
as defined; (ii) had those arrangements taken the form of a contract between S and Better, S would not
be regarded as employed by Better, in particular because under those arrangements Better paid
remuneration to Topper rather than to S; and (iii) the arrangements involving Topper were governed by
the Social Security (Categorisation of Earners) Regulations 1978 S| 1978/1689, but that under those
Regulations S was not treated as falling within the category of an employed earner because he was not
subject to supervision, direction or control as to the manner of rendering his services.

HELD: (1) With regard to (i), the legislation was not entirely clear as to its application in relation to the position
where the arrangements involved both an intermediary (the appellant) and a non-intermediary (Topper).

However, given that the legislation did not state that it did not apply in such a circumstance, the tribunal
considered that the arrangements between the appellant, Topper and Better were within Reg.6(1)(c) of
the 2000 Regulations.

(2) Having considered all the relevant factors the tribunal was satisfied that, if S had been employed by
Better, he would have been regarded as being employed in employed earner's employment.

(3) It was inappropriate for the tribunal to entertain the appellant's argument as to (iii), since the
decisions under appeal had not been made under the 1978 Regulations and that argument concerned
both Topper and S, neither of whom was a party to the appeal. Appeal dismissed.

John Antell for the appellant. | B Mitchell (advocacy advisor) of the London Region Advocacy Unit for the

respondent.
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ANONYMISED DECISION

The appeal

1. F.S. Consuiting Limited (the Appellant) appeals against four decisions made on 21
June 2001 relating to national insurance contributions. The first decision was in the

following terms;

"That the circumstances of the arrangements between Frank Simpson and Better
Investments Plc for the performance of services from 6 April 2000 to 30 June 2000
are such that, had they taken the form of a contract between Frank Simpson and
Retter Investments Plc, Frank Simpson would be regarded for the purposes of Paris
I to V of the Social Security (Contributions and Benefits) Act 1992 as employed in
employed camer’s employment by Better Investments Plc. That F.S. Consulting
Limited is treated as liable to pay primary and secondary Class I contributions in
respect of the worker's attributable earnings from that engagement.”

2. The other three decisions were m the same terms save that the dates mentioned
were:

In the second decision - 3 July 2000 to 1 September 2000

In the third decision - 4 September 2000 to 30 November 2000

In the fourth decision - 1 December 2000 to 29 June 2001

The legislation

3. The legislation about the payment of national insurance contributions is contained in

The Social Security Contributions and Benefits Act 1992 (the 1992 Act) which contains
separate provisions applicable to employed eamers on the one hand and self-employed
earners on the other. Section 75 of the Welfare Reform and Penstons Act 1999 inserted a
new section 4A into the 1992 Act to take effect from 22 December 1999. The relevant parts
of section 4A provide:

"4A(1) Regulations may make provision for securing that where-

{2} an individual {"the worker') personally performs, or is under an obligation
personally to perform, services for the purposes of a business carried on by another
person (the client),

()] the performance of those services by the worker is (within the meaning of the
regulations) referable to arrangements involving a third person {and not referable to
any contract betyveen the client and the worker), and

(3] the circumstances are such that, were the services to be performed by the
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worker under a coniract between him and the client, he would be regarded for the
purposes of the applicable provision of the Act as employed in employed earner's
employment by the clicnt,

relevant payments or benefits are, to the specified extent, (o be treated for those purposes 1s
earnings paid to the worker in respect of an employed earner's employment of his.”

4. The Regulations made under the provisions of new section 4A are the Sochl
Security Contributions (Intermediaries) Regulations 2000 SI 2000 No. 727 (the 2000
Regulations) which came into force on 6 April 2000. The relevant parts of Regulation 6
provide:

“6(1) These Regulations apply where-

(a) an individual ("the worker") personally performs, or is under an obligation
personally to perform, services for the purposes of a business carried on by another
person (“the client™),

(b) the performance of those services by the worker is carried out, not under a
contract directly between the client and the worker, but under arrangements involving
an intermediary, and

(c) the circumstances are such that, had the arrangements taken the form of a
contract between the worker and the client, the worker would be regarded for the
purposcs of Parts I to V of the Contributions and Benefits Act as employed in
employed earner's employment by the client.”

The issues

5. Mr Frank Simpson (Mr Simpson) is a computer consultant and the sole director and
shareholder of the Appellant. During the relevant time Mr Simpson supplied his services to
the Appellant who supplied them to an agency called Topper Recruitment Limited (Topper)
who supplied them to Better Investments Plc (Better). It was not disputed that Mr Simpson
personally performed services for the purposes of a business carried on by Better within the
meaning of section 4A{1)(a) and Regulation 6(1)(a).

6. The Inland Revenue argued that Regulation 6{1)(c} applied. The Appellant argued:
first, that “the arrangements” mentioned in Regulation 6(1)(c), and the arrangements
mentioned in Regulation 6(1)(b), were those involving the itermediary (the Appellant) but
not the arrangements involving Topper who was not an intermediaty as defined; secondly
that had those arrangements taken the form of a contract betwsen Mr Simpson and Better,
Mr Simpson would not be regarded as employed by Befter, in particular because under
those arrangements Better did not pay remuneration to Mr Simpson but to Topper; and,
thirdly, that the arrangements involving Topper were governed by the Social Security
{Categorisation of Earncrs) Regulations 1978 SI 1978 No. 1689 (the 1978 Regulations) but
that under those Regulations Mr Simpson was not treated as falling within the category of
an employed carner because Mr Simpson was not subject to supervision, direction or
control as to the manner of the rendering of his services.

7. It scems to me it would not be proper for me to detenmine this appeal on the basis of
the Appellant’s third argument. The decision under appeal is not based on the 1978
Regulations but, more importantly, the third argument does not concern the Appellant in
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this appeal (F.S. Consulting Limited) but does concern Topper and Mr Simpson, neither of
whom are parties to this appeal. [ have therefore identified the first iwo of the Appellanf's
arguments as being the issnes in the appeal. However, as [ heard arguments from the
Appellant about the 1978 Regulations I will very briefly express my views.

8. Thus the issues for determination in the appeal are:
{1)  whether “the arrangements” merntioned in Regulation 6(1)}c), and the
arrangements mentioned in Regulation 6(1)(b), are those involving the intermediary
(the Appellant) but not the arrangements involving Topper who was not m
intermediary as defined; and
(2)  whether, had the arrangements taken the form of a contract between Mr
Simpson and Better, Mr Simpson would be regarded as employed in employed
earner’s employment by Better.

The evidence

9. Oral evidence was given by Mr Simpson on behalf of the Appellant. On 19
November 2001 Mr Simpson signed a written staterment of his evidence. An agreed bundle
of documents, which contained a copy of Mr Simpson’s statement, was produced.

The facts
10. From the evidence before me I find the following facts.

11.  The Appellant was incorporated on 21 July 1997 and commenced to trade on 31
August 1997. Its sole director and sharcholder is Mr Simpson who is a computer consultant
conversion specialist. Mr Simpson’s skills are comparatively rare; in evidence which I
accept Mr Simpson said that he knew of no more than forty other consultants with his

expertise in conversion wotlk.

12.  Mr Simpson started working with a major bank in 1987 and trained as a computer
programmer. He then became a senior programmer and later was promoted to team leader.
In 1997 Mr Simpson left the bank. He personally sent his curriculum vitae to various
companics secking the position of analyst/programmer, Later in 1997 the Appellant was

incorporated.

I3. The Appellant then arranged through an agency for Mr Simpson to provide services
to a building society for three months and then to an insurance company for six months.
(Agencies make no initial charge for matching workers to clients but make a profit by
entering info contracts with both the worker and the client under which the client pays an
bourly rate to the agency and the agency pays a lower hourly rate to the worker). Mr
Simpson continued to write personally to other companies seeking positions with them. He
wrote from his home address giving the telephone numbers both of his home and of his
current place of work.

14.  Afier the initial six months the contract with the insurance company was extended
but shortly thereafter the insurance company sold its business. Mr Simpson was given the
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four weeks’ notice provided for by his contract with the agency and, as a result of the
recommendation of some colleagues with whom he had worked at the insurance company,
was offered a contract with Better which commenced in December 1998, When that
contract was complete Mr Simpson was offered another contract with Better. He continued
to provide services to Better until and during the period the subject of the decisions under

appeal.

15.  The decisions under appeal relate to the period from 6 April 2000 to 29 June 2001.
Throughout that time Mr Simpson provided his services to the Appellant, who in tum
provided them to the agency Topper, who in turn provided them to Better. Better paid
Topper; Topper paid a lesser sum to the Appellant; and the Appellant in tum paid Mr

Simpson.

16. A contract was entered into between Topper and the Appellant in April 2000. The
contract provided that, for the period mentioned in the schedule, the Appeilant would
provide an individual to perform consultancy services for a client of Topper; the services
were to be performed by the individual named in the schedule but the Appellant might
propose a replacement which had to be approved by the client. The services were to be
performed at the location specified. The individual had to take all necessary instructions
from the client and comply with all the client’s rules, regulations and procedures. Travelling
time and expenses were the responsibility of the Appellant. The individual had to record the
hours worked on a Topper time sheet on a weekly basis and send it to Topper. The contract
could be terminated immediately if the client terminated its agreement with Topper because
of incompetence, unsuitability or unprofessional conduct by the individual. Otherwise the
contract could be terminated by Topper with four weeks’ notice. Clause 7 of the contract

read:

“7. Tt is clearly understood that in no circwmnstances can this contract be
interpreted as a contract of employment and that it is a contract for the supply of
services only, however na-warranty is given or implied that the assignee is consider -
by Topper Recruitment to be self-employed.”

17.  The schedule to the contract of April 2000 was for the thirteen week period from 3
April 2000 to 30 June 2000. It provided that the specified consultant was Mr Simpson; that
the client was Better; that the fee rate was £1,839 per week; that the hourly rate was £49.04
per hour (both exclusive of value added tax); that overtime rates were pro rala, and that the
standard working week was 37.5 hours. The schedule was extended three times. The first
extension was in June 2000 and ran for nine weeks from 3 July to 1 September 2000. The
second extension was in September 2000 and ran for thirteen weeks from 4 September 2000
to 30 November 2000. And the third extension was in November 2000 and ran from 1
December 2000 to 29 June 2001. These are the periods in the decisions under appeal.

18.  During the period under appeal Mr Simpson was working to a design co-wrilten by
himself and other consultants during a previous contract with Better. Mr Norman Brown, an
employee of Better, was the project manager and the task was to develop systems to convert
one information technology system to another. There were seven members in the team, of
which five were employees of Better and two (including Mr Simpson} were consultants.
Better identified its business requirements and the front end analysis work was done by the
employees of Better. This analysis identified the code required and Mr Brown decided when
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it was required. Mr Simpson and the other consultant designed the code and were free lo
design it as they thought fit. The work done by Mr Simpson and the other consultant
included: breaking down the work into programs and sub-programs; providing design
specifications; coding the programs and sub-programs, unit testing each program and sub-
program; testing sections of the suite of programs and sub-programs if thought appropriate;
testing the whole suite of programs and sub programs; providing operating instructions io
Better on how to run each program and sub-program; and finally handing the suite of
programs to Better with the operating instructions. The testing of the code was carried out
by the employess of Better. Mr Simpson gave advice on all matters of coding and

designing.

19.  While working at Better Mr Simpson never acted as team leader and had no job
title. He could not decide which employees of Better worked in the team and he could not
“hire or fire” them; he could advise the employees but could not instruct them what to do.
As project manager Mr Brown controlled what was to be done and when it was to be done
but left it to Mr Simpson and the other consultant to determine how it was done. There was
very litile direction or control by Better over how Mr Simpson did his work. Although
normally some quality control checks would be carried out by someone else within a team, I
accept the evidence of Mr Simpson that, in practice, there were no quality control checks of
his work at Better.

20.  The equipment for the work was provided by Better at their site and involved access
to a mainframe computer. Better also provided for Mr Simpson at their premises a desk in
an open plan office, 2 telephone, a desk top personal computer and anything else that he
needed for his work. Initially Mr Simpson worked at Better’s premises, with occasional
work at the premises of the Appellant. Later he worked at another of Better’s sites as well.
Ultimately the first site was closed down and ali the work was done at the second site,

21.  The actual hours worked by Mr Simpson were flexible. Mr Simpson recorded his
time on a time sheet and billed Topper for the time he worked. The time sheet had to be
signed by a representative of Better to verify the time worked. All Mr Simpson’s work was
paid for and none of his invoices remained unpaid. Prior notice of non-attendance was
required and penmission was also required before leave could be taken. When Mr Simpson
wanted to take time off for holidays he told Better in advance and there were no difficulties.

22.  The contract between the Appellant and Topper gave the Appellant the right to
substitute Mr Simpson with another consuitant who had previously provided consultancy of
a high standard to Better. In fact, however, the right to substitute another consultant was
never used. In evidence which I accept Mr Simpson said that he would only seek to
substitute another consultant in certain circumstances, such as at the end of a contract if he
had found something better and wanted to give notice or if he were ill for any length of

time.

23, Mr Simpson left Better m June 2001 and now works for a building society.
Although at the relevant time Mr Simpson was free, as a2 matter of confract, to undertake
work for as many clients as he wished, in practice he only ever worked for one client at a
time. The nature of the services he provided attracted large companies with mainframe
computers and contracts of three months and over were normal for these clients.
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The arguments for the Appellant

24.  For the Appellant Mr Antell first argued that the effect of section 2(1)a) wih
section 2(2)(b) of the 1992 Act was that it was necessary to find either a contract of service
or a regulation which deemed Mr Simpson to be an employed eamer. Mr Simpson had no
contract of service with Better because: there had been a succession of contracts and there
was no forcgone conclusion that a contract would be renewed; Mr Simpson decided his
own hours and took holidays when he wanted to; Mr Simpson took the risks of invoicing
and of having late payments and debts; Mr Simpson received no holiday or sick pay; there
was no obligation on Mr Simpson to provide his own personal services; he was mot
integrated into the team and was not part and parcel of the oganisation of Better; and he had
no control over the employees of Better. Mr Antell relied upon R (on the application of
Professional Contractors Group Lid and others) v Inland Revenue Commissioners [2001]
STC 631 at [48 (iv)] as authority for the view that it was necessary to consider the actual
relationship and decide whether any obligation was owed by the client to the service
provider. Also, Mr Simpson was not obliged to provide the work personally but could

arrange for a substitute.

25, Mr Antell next argued that, in applying the 2000 Regulations, Topper had to be
ignored becausc paragraph 5 provided that where an intermediary was a company the
worker had to have a material interest in it; here Mr Simpson did not have a material
interest in Topper. He then argued that in this appeal there was no obligation on Better io
pay Mr Simpson. Better paid Topper who paid a reduced sum to Mr Simpson. He also
relied upon Montgomery v Johnson Underwood Ltd [2001] EWCA Civ 318 where the
Court of Appeal had applied the dicta of McKenna J in Ready Mixed Concrete (South East)
Limited v Minister of Pensions and National Insurance [1968] 2 QB 497 at 5151 which
dicta identified the need for both the payment of a wage and the provision of work. Here the
wage was not paid to Mr Simpson (but to Topper) and Topper had to be ignored.

26.  Mr Antell’s third argument was that the 1978 Regulations applied to Topper. He
argued that the 1978 Regulations could not be ignored as they had been saved by regulation
12 of the 2000 Regulations. He went on to argue that Mr Simpson did not come within the
1978 Regulations. He referred to item 2 in column (A) of Part I of Schedule I to the 1978
Regulations for the test of supervision and control and argued that, although Better had
some control over what Mr Simpson did and when, it had no control over the mamner of the
rendering of his services. He cited Staples v The Secretary of State for Social Services
(CO/1073/84 15 March 1985 Unreported) as authority for the view that the test of
supervision and control in the 1978 Regulations was whether an employce could be told
how to do a job and not merely what job to do and that a person with considerable skill was

not subject to direction as to how he should do his job.

27. Finally Mr Antell cited Pepper v Hart 65 TC 421 and relied upon Inland Revenue
Leaflet IR 56 “Employed or Self-employed”; Inland Revenue Press Release PR162/99
“Personal Services Provided through Intermediaries- Preventing Avoidance: Preserving
Flexibility” which, he argued, was referred to in Parliament; and Hansard Debates 3 May

2000 Col. 214.
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The argnments for the Respondent

28.  For the Respondent Mr Mitchell argued that Pepper v Hart could only be relied
upon if the legislation was ambiguous, obscure or absurd and Regulation 6(1)(c) was quile
clear, Within the meaning of that regulation the worker was Mr Simpson and the client was
Better. Further, even if Pepper v Hart did apply it only permitted reference to Parliamentary
material and not to Inland Revenue leaflets or press releases. He cited McManus v Griffiths
[1997] STC 1089 as authority for the view that it was necessary to concentrate on substance
and not form. He distinguished Professional Contractors Group on the ground that it
concerned European Law and he argued that the evidence supported the view that Better
had the complete right of control over the work of Mr Simpson, although the right may not
have been exercised in practice. He compared the work done by Mr Sitmpson with that ofa
surgeon in the National Health Service, or an electrician, or a pharmacist, or 2 chemist.
Such professional persons were not supervised but were still employees. Further, although
there might have been a right of substitution there was in fact no substitution; as the
expertise of Mr Simpson was rare it might not be possible to find a suitable substitute. He
argued that the 2000 Regulations were silent on the subject of agency workers and that it
was necessary to apply the wording of Regulation 6(1){(c).

Reasons for decision

29, In considermg the arguments of the parties I have found it convenient first 1o
sumrnarise the legislation and the 2000 Regulations; then to consider each of the issues in
the appeal, and finally to look briefly at the 1978 Regulations.

A summary of the legislation

30. The relevant definitions are contained in section 2 of the 1992 Act of which the
relevant parts provide:

"2Z(1) In this Part of this Act and Parts I (0 V below-

“employed earner'’ means a person who is gainfully employed ... either nnder a
contract of service, or in an office ... with emoluments chargeable (o ineome tax wnder

Schedule E; and

"sell-employed earner” means a person who is gainfully employed ... otherwise than in
an employed earner's employment ... .

{2) Regulations may provide:

(n) for employment of any prescribed description to be disregarded in relation to
liability for contributions otherwise arising from employment of that description;

(b) for a person in employment of any prescribed deseription to be treated, for
the purposes of this Aet, as falling within one or other of the categories of earner
defined in snbsection (1) above, notwithstanding that he would not fall within that
<ategory apart from the regolations.”

1. The 1978 Regulations were made under the provisions of section 2(2) and, so far as
relevant in this appeal, provide for some eamers to fall within the category of employed
eamer notwithstanding that the employment is not under a contract of service. The
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relevance of the 1978 Regulations is that background to this issue is that Mr Antell, for the
Appellant, argued that the 2000 Regulations applied where there was a service company (m
intermediary) and that the 1978 Regulations applied where there was an agency. In this
appeal there was both a service company and an agency and so the 2000 Regulations
applied only to the arrangements with the service company and the 1978 Regulations
applied to the arrangements with the agency.

32, In 1999 section 75 of the Welfare Reform and Pensions Act inserted a new section
4A into the 1992 Act to take effect from 22 December 1999. Section 4A is relevant to this
appeal and the relevani parts are set out in paragraph 3 of this Decision. The Regulations
made undet the provisions of new section 4A are the 2000 Regulations which came info
force on 6 April 2000. Regulation 6 is relevant in this appeal and the relevant parts of
Regulation 6 are set out in paragraph 4 of this Decision. The decision under appeal refers o
the provisions of Regulation 6(1){(c) of the 2000 Regulations which defines the issues in this

appeal.

Issue (1) - Do “the arrangements” include thase with Topper?

33.  The first issue is whether “the arrangements” mentioned in Regulation 6(1)(c), and
the arrangements mentioned in Regutation 6(1)(b), are those involving an intermediary (the
Appellant) but not the arrangements involving Topper who was not an intermediary s

defined.

34. Regulation 6(1)(c) refers to “the arrangements” and “the arrangements” are
mentioned in Regulation 6{1)(b) as “arrangements involving an intermediary”. The meaning
of intermediary is set out in Regulation 5 of the 2000 Regulations which provides:

«5(1) In these Regulations “intermediary” means any person ... -
(a) whose relationship with the worker in any tax year satisfies the conditions
specified in paragraph (2), (6}, (7} or (8), and
(b) from whom the worker ...
{3} receives, directly or indirectly in that year a payment or benefit that
is not chargeable to tax under Schedule E, or
(ii) is entitled to receive ... directly or indirecily, in that year any such

payment or benefit,
(2) Where the intermediary is 1 company the conditions are that:
(2) the intermediary is not an associated company of the client ...; and
(h either-
(i) the worker has a material interest in the intermediary, or
(i) the payment or benefit is received or receivable by the worker

directly from the intermediary and can reasenably be taken to represent
remuneration for services provided by the worker to the client.”

35.  Topper is a company but it is not an associated company of Better; Mr Simpson has
no material interest in Topper, and the payments were not received by Mr Simpson directly
from Topper, although they were so received indirectly through the Appellant. For this
reason 1 conclude that Topper is not an intermediary as defined by Regulation 5. The
Appeliant did not dispute thal it was an intermediary as defined in Regulation 5.

36.  The question, therefore, is whether “the arrangements” mentioned in Regulation
6(1){c), and the amangements mentioned in Regulation 6(1)(b), are those involving the
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worker (Mr Simpson), the client (Better) and the intermediary (the Appellant) only and not
the arrangements involving the non-intermediary (Topper).

37.  To answer that question I look again at the wording of Regulation 6(1)(b). Applying
Regulation 6(1)(b) to the facts of the present appeal the performance of the services by the
worker (Mr Simpson) was carried out, not under a contract directly between the client
(Better) and the worker (Mr Simpson) but under arrangements which invelved
intermediary (the Appellant). The arrangements zlso involved a non-intermediary (Toppa)
but it seems to me that that fact does not prevent Regulation 6{1)(b) from applying in this
appeal. It seems to me that the phrase “arrangements invoiving an intermediary” is wide
enough to include arrangements involving both an intermediary and a non-intermediary; the
phrase is not “‘arrangements with an intermediary” which would exclude arrangements with

a non-intermediary.

38.  As[do not find this interpretation of Regulation 6{1)(b) to be free from ambiguity
I have consulied the non-statutory material referred to by Mr Antell. Neither the leaflet or
the press release is Parliamentary material and so they do not come within the e in
Pepper v Hart. The press release says that the purpose of the Regulations is to remove
opportunities for the avoidance of Class 1 contributions by the use of intermediaries such
as service companties in circumstances where an individual worker would otherwise be an
emplayee of the client. The rules would apply in the same way as they apply to
individuals who operate without intermediarics. The leaflet describes the rules applicable
to employment and self-employment and summariges certain special rules including work
arranged through an agency. There is, however, nothing in either which states that the
arrangements in Regulation 6{1)(b) do not include arrangements with a non-intermediary

if there is an intermediary.

39. The Hansard Debates for 3 May 2000 are Parliamentary material. In the passage at
Col 214, relied upon by Mr Antell, Dawn Primarolo said:

‘“We are not talking about all service companies or [T contractors. The new rules
will apply to people in service companics who would be employees of their clients
if the service company did not exist. The usual case law tests will be used to
determine whether someone would be an employee.”

40. I do not read that passage as a clear and unequivocal statement that the arrangements
in Regulation 6(1)(b) do not include arrangements with a non-intermediary if there is an

intermediary.

41, I do not find this particular point to he entirely clear. However, it seems to me that
the primary purpose of the 2000 Regulations is io consider the contract between the
individual and the client in cases where there is a service company (an intermediary). There
is no indication in the Regulations that that primary purpose does not apply in cases where,
as well as there being an intermediary, there is also a non-intermediary. Accordingly, I
conclude that when applying Regulation 6(1)(c) I have to decide whether the circumstances
were such that, had the amrangements (involving the intermediary (the Appellant) but also
involving a non-intermediary (Topper)) taken the form of a contract between the worker
(Mr Simpson) and the client (Better) the worker (Mr Simpson) would be regarded as
employed in employed earner’s employment by the client (Better). This means that although
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Better paid Topper, and not the Appeliant or Mr Simpson, the payment of the remuneration
is still part of the arrangements which require to be considered.

42,  1have reached this view on the wording of Regulation 6 of the 2000 Regulations but
the view is confirmed by a reference to the provisions of section 4A. (the enabling sectimn
under which the 2000 Regulations are made). Section 4A(1)b) provides for the
performance of the services by the worker to be referable to arrangements involving a thid
person and not referable to a contract between the client and the worker.

43. My conclusion on the first issue is that “the arrangements” mentioned in Regulation
6(1){c), and the arrangements mentioned in Regulation 6(1)(b), are those involving both the
intermediary (the Appellant) and the arrangements involving Topper who was not an

intermediary as defined.
Issue (2) - Would My Simpson be regarded as employed by Beiter?

44.  The second issue is whether, had the arrangements taken the form of a coniract
between Mr Simpson and Better, Mr Simpson would be regarded as employed in
employed earner’s employment by Better.

45. The authorities establish the principle that the question as to whether a person is
employed under a contract of service, or whether he is self~employed and provides a
contract for services, is a question of fact in each case to be determined having regard to all

the relevant circumstances.

46. In Ready Mixed Concrete (South East), Lid v Minister of Pensions and National
Insurance [1968] 2 QB 497 the issue was whether a worker was within the class of
employed persons under the National Insurance Act 1965 as being an employed person
under a contract of service. At page 515C MacKenna J said:

"A contract of service exists if these three conditions are fulfilled. (i) The servant
agrees that, in consideration of a wage or other remuneration, he will provide his
own work and skill in the performance of some service for his master. (i) He
agrees, expressly or impliedly, that in the performance of that service he will be
subject to the other's control in a sufficient degree to make that other master. (iii}
The other provisions of the contract are consistent with its being a contract of

service."
47.  Atpage 515F MacKenna J added:

"Control includes the power of deciding the thing to be done, the way in which it
shall be done, the means to he employed in doing it, the time when and the place

where it shall be done.”

48. MacKenna J then went on to identify a number of factors to be taken into account in
deciding whether a contract was a contract of service. These included: whether the
contractor hired his own employees; whether the contractor provided and maintained his
own tools or equipment; whether the coniractor was paid by reference to the volune of
work done; whether the contractor had invested in the enterprise and bore the financial risk;,
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whether the coniractor had the opportunities of profit or the risk of loss; and whether the
relationship was permanent.

49, In Market Investigations Ltd v Minister of Social Security [1968] 2 All ER.732
Cooke J said that the fundamental test was whether a person performed services as a person
in buginess on his own account. Although control was relevant it was not the sole
determining factor; when one was dealing with a professional man, or 2 man of some
particular skill and experience, there could be no question of the employer telling him how

to do the work.

50. In Hall v Lorimer [1994] STC 23 the taxpayer was a vision mixer who undertook
work for a number of different television production companies and whose engagements
consisted of short term contracts lasting one to two days. In four years he worked on over
800 days. The Court of Appeal held that there was no single path to a correct decision. The
question whether an individual was in business on his own account might be helpful but
might be of little assistance in the case of one carrying on a profession or vocation. Factors
which were critical in that appeal were the duration of the particular engagements and the

number of people by whom the individual was engaged.

51.  MecManus v Griffiths (1997) 70 TC 218 established the principle that, in deciding
whether a person was employed or self-employed, the task was to try to make legal sense of
the arrangements made. Especially where the documenis had not been drafied
professionally, it was necessary to concentrate on the substance of the contractual
arrangements rather then their form or the parties' labels.

52. Applying those principles to the facts of the present appeal I find that a number of
factors point to the conelusion that, if Mr Simpson had heen employed under a contract with
Retter, he would be regarded as gainfully employed under a contact of service. Such factors
are:

- Mr Simpson did agree, in consideration of remuneration, to provide his own
work and skill to Better and it was also part of the arrangements that the standard
working week was 37.5 hours. Any absence of Mr Stmpson had to be agreed and
approved in advance by Better (although in fact there were no difficulties).

- Mr Simpson was a man of skill and experience and so it would not be
expected that Better would tell him how to do his work; however, Mr Simpson was
part of a tearn made up mainly of employees of Better and of which the project
manager was an employee of Better. The project manager controlled what was to be
done and when it was to be done although he left it to Mr Simpson to decide how it
should be done. Also, the contract between the Appellant and Topper provided that
Mr Simpsen had to take all necessary instructions from Better and comply with
Better’s rules, regulations and procedures,

- In the performance of his work Mr Simpson was also subject to Better’s
control to the extent that the contract between the Appellant and Topper provided
that it could be terminated immediately if Better terminated its agreement with
Topper because of the incompetence, unsuitability or unprofessional conduct of Mr

Simpson.

12



- Mr Simpson did not hire his own employees; the members of his team were
mainly permanent employees of Better and one other consultant who had entered

5 into his own contract with Better.

- Mr Simpson did not provide and maintain his own tools and equipment; he
used the mainframe computer and other equipment provided by Better.

10 - Mr Simpson was not paid by reference to the volume of work done but by
reference to the number of hours he worked.

- Mr Simpson did not invest in any enterprise and he did not bear any
financial risk; he had no opportunity of profit and no risk of loss. All his invoices

15 ~ were paid.

- The relationship between Mr Simpson and Better had some element of
permanency as it lasted for two and a half years from December 1998 to June 2001.

20 - While working for Better Mr Simpson only provided work for Better and for
no other client. Before working for Betier he worked for two other clients and since
leaving Better he has worked for one other client but has never worked for more

than one client at a time.

25 - Mr Simpson was integrated into the structure of Better to the extent that he
worked closely with its employees; also the project manager was an employee. .

53. On the other hand, some other factors point to the conclusion that, if Mr Simpson
had been employed under a contract with Better he would not be regarded as bemg gainfully
30 employed under a contact of service but rather as providing services under a contract far

services. Such factors are:

- The agreement between the Appellant and Topper provided
specifically that it was not a contract of employment and was a contract for

35 the supply of services only. However, such label given by the parties cannot
be conclusive. Also it is significant that that contract was between the
Appellant and Topper whereas regulation 6(1)(c) of the 2000 Regulations
provides that it is the notional contract between Mr Simpson (the worker)
and Better (the client) which 1s relevant.

40
- Better was not obliged to pay Mr Simpson while he was sick or on
holiday;
- In theory Mr Simpson did not enjoy job security as the Appellant’s
45 contract with Topper could be terminated on four weeks' notice. However,

in practice Mr Simpson worked for Better continuousty for two and a haif
years.

- Mr Simpson was not part of the management at Beiter and did not
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manage permanent employees of Better.

- The Appellant had the nght to propose a replacement to substitue
for Mr Simpson which replacement had to be another consultant who had
previously supplied consultancy services to Better and had to be approved
by Better. However, the right of substitution was never used.

- There was very little direction or control by Better over how Mr
Simpson did his work and there were no quality control checks. On the other
hand Mr Simpson was a man of skill and experience and it would not be
expected that Better would tell him how to do his work.

54.  Having considered all the relevant factors I conclude that those which point towards
there being a contract of service outweigh the factors which point towards there being a
contract for services. Concentrating on the substance of the contractual arrangements rather
than their form, I therefore conclude that, if Mr Simpson had been employed under a
contract with Better he would be regarded as being employed in employed earner's

empioyment by Better.

The 1978 Regulations

55. 1 finally express very brief vicws about the arguments put forward by the Appellant
about the 1978 Regulations. The 1992 Act was a Consolidating Act and its predecessor was
the Social Security Act 1975 (the 1975 Act). Under the provisions of the 1975 Act, which
corresponded to section 2 of the 1992 Act, the 1978 Regulations were made. Regulation 2
provided for the treatment of earners in cne category as falling within another category and
for the disregard of certain employments. Regulation 2(2) was relied upon by the Appellant
and the relevant part provides:

“(2) ...every earner shall, in respect of any employment described in any parapraph in
column (A) of Part [ of Schedule I to these regulations, be treated as falling within the category
of an emplayed earner in so far as he is gainfully employed In such employment and Is not a
person specified in the corresponding paragraph in column (B) of that Part, notwithstanding
thst the employment is not under a contract of service, or in an office (including elective office)
with emoluments chargeable to income tax under Schedule E.”

56.  Thus the effect of regulation 2(2) is-that every samer described in column (A) of
Part I of Schedule I is treated as an employed earner notwithstanding that the employment
is not under a contract of service.

57.  Column (A) of Schedule ! of the 1978 Regulations lists employments in respect of
which earners are to be treated as falling within the category of employed eamer. Item 2 of

Column (A) reads:

2. Employment ... in which the person employed renders, or is under obligation to
render, personal service and is subject to supervision, direction or control, ar to the right of
supervision, direction nr control, as te the manner of the rendering of such service and where
the person employed is supplied by or through some third person ... and-

{a) where earnings for such service are paid by or through, or on the basis of
accounts submitted by, that third person or in accordance with arrangements made
with that third person , .”»
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58 The effect of paragraph 2 of Column (A} is that workers supplied through a third
person, (nonmally agency workers) are treated as employed eamners if they render personal
services and are subject to supervision direction or control, or to the right of supervisicn,
direction and control as to the manner of rendering the service.

59.  If I had 1o express a view on whether Mr Simpson came within the terms of the
1978 Regulations I would be bound by the decision in Staples. That case concemed a
head chef and Glidewell T held that he was not subject to supervision, direction or control
as to the manner of rendering his services within the meaning of the 1978 Regulations 1s
he was not a person who was subject to direciion by management as to how he should do
his job. In this appeal Better could specify to Mr Simpson what had to be done and the
time in which it had to be done but could not specify how it was to be done. On the other
hand Mr Simpson was part of a project tearn of which the leader was employed by Better.
I would not find this matter to be without difficulty but on balance would conclude that
Mr Simpson was not subject to supervision, direction or control as to the mammer of

rendering his services.

60. I agree with Mr Antell that the 1978 Regulations remain in existence as
Regulation 12 of the 2000 Regulations provides that nothing in the 2000 Regulations
affects the operation of regulation 2 of the 1978 Regulations as that regulation applies 1o
employment listed in paragraph 2 in column (A} of Part I of Schedule 1. However, in my
view, as the 2000 Regulations save the 1978 Regulations, both Repulations are effective
and a decision can be reached on either or both Regulations. The decision in issue in this

appeal was reached under Regulation 6(1)(c) of the 2000 Regnlations.

Decision

61, My decisions on the issues for determination in the appeal are:
(1) that “the arrangements” mentioned in Regulation 6(1){(c) and the
arrangements mentioned i Regulation 6(1)(b) are those involving both the
intermediary (the Appellant) and the non-intermediary (Topper); and

(2)  that, had the arrangemenis taken the form of a contract between Mr
Simpson and Better, Mr Simpson would be regarded as employed in employed
earner’s employment by Better.

62.  The appeal is, therefore, dismissed.

MM

DR NUALA BRICE

SPECIAL COMMISSIONER

27 JAN B0




LIME-IT LTD v THE COMMISSIONERS OF INLAND REVENUE (2002)
Sp Comm (JE Avery Jones) 17/10/2002
TAX - AGENCY - INSURANCE

The appellant IT company was not liable to pay primary and secondary Class 1 national insurance
contributions in respect of earnings by its director for a client under a contract between the appellant
and an agent of the client. Had the worker contracted directly with the client, she would not have been
employed under a contract of service.

Appeal from the respondent's decision that the appellant ('Lime') was liable to pay primary and
secondary Class 1 national insurance contributions in respect of certain earnings by F, the sole
shareholder and director of Lime.

Lime was an IT company that, among other things, provided computer support services.

Lime contracted with an agent that provided expert help and assistance to "end-users", to provide
support services to an end-user ('Marconi').

It was common ground that: (i) reg.6(1)(a) Social Security Contributions (Intermediaries) Regulations
2000 SI 2000/727 was satisfied as F had personally provided those services; and (ii) reg.6(1)(b) was
satisfied as Lime was an intermediary involved in arranging the performance of those services.

On appeal, the issue was whether reg.6(1)(c) was satisfied, that is, whether F would have been
regarded as employed under a contract of employment if the arrangements had taken the form of a
contract between F and Marconi.

HELD: (1) The pointers against the contract being a contract of service if the contract was between F and
Marconi were that:

(a) Marconi contracted for particular projects and the end-date and number of hours were
estimates of the time needed for completion of those projects;

(b) F did not work a regular pattern of hours, her hours were dictated by the requirements of
the work;

(c) Lime could not be required to work outside the specification;

(d) although it was not obliged to do so, Lime purchased a laptop computer specially for use in
the job;

(e) payment terms were 30 days after invoice and Lime suffered delays in payment;
(f) Lime had the right to substitute an alternative supplier;
(9) F did not work alongside any Marconi employees as part of the Marconi organisation; and

(h) during the Marconi contract, Lime operated as a normal small business with its own office
working for four other clients.

(2) In essence, Marconi was contracting for a particular IT job from a small business in the way one
would expect an IT consultant to be engaged.

On the hypothesis that F had contracted directly with Marconi, she would not have been employed
under a contract of service, she would have been in business on her own account.

(3) (Obiter) In future cases on the legislation, Special Commissioners would wish to explore at a
preliminary hearing whether it was possible to obtain evidence from the client. Appeal allowed.

David Smith of Accountax Consulting Ltd for Lime-IT. Barry Williams of London Regional Advocacy Unit for the
respondents.
(2003) STC (SCD) 15

Document No. AC0302039
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NATIONAL INSURANCE CONTRIBUTIONS - intermediary ("IR 35") — whether

worker would be employee if there were a contract between the worker and the
client - no

THE SPECIAL COMMISSIONERS
LIME-IT LIMITED - Appellant
- and -

THE COMMISSIONERS OF INLAND REVENUE - Respondents

Special Commissioner: DR JOHN F AVERY JONES CBE

Sitting in London on 2 October 2002
David Smith, Accountax Consulting Limited, for the Appellant

Barry Williams, London Region Advocacy Unit, for the Respondents

© CROWN COPYRIGHT 2002

DECISION

1. This is an appeal against a Notice of Decision dated 11 February 2002 that
the Appellant is liable to pay primary and secondary Class 1 National
Insurance contributions in respect of Miss Lisa Fernley’s earnings in
respect of a particular contract under what has become known as the
"IR35" legislation. The Appellant was represented by Mr David Smith of
Accountax Consulting Limited, and the Commissioners of Inland Revenue
by Mr Barry Williams.

2. In outline, Miss Lisa Fernley is the sole shareholder and director of the
Appellant company, a new IT company formed on 4 April 2000 providing
services and in connection therewith supplying both hardware and
software. The Appellant’s brochure describes the services it offers as: "IT
solution design, implementation and support; IT support services;
networking services; system tuning and optimisation; web design
services; hardware and software sales." On 17 April 2000 (although the
signature page indicates that it was executed by the parties on 2 and 8
May 2000 respectively) the Appellant contracted with Executive



Recruitment Services plc (ERS), an agent providing expert help and
assistance to "End-users", the contract naming Alenia Marconi Systems
(Marconi) as the End-user. The issue is whether, if the Appellant and ERS
had not existed so that there was a direct relationship between Miss
Fernley and Marconi, she would be an employee.

I heard evidence from Miss Fernley, and also from two officers of the
Inland Revenue who had been concerned with the case, Mrs Wenn and Mr
Justin. The Appellant, as appears from the correspondence, was unhappy
with the Revenue’s handling of the case and Mr Justin produced a lengthy
note saying that he was not happy either with the way the case had been
handled, and, with the guidance currently available, he would have tackled
the situation differently, for which he apologised to the Appellant. In
particular when he gave his initial opinion that IR 35 applied he was
working on new unpopular legislation before Royal Assent finding himself
swamped with work and operating under guidance that then concentrated
on the documents without suggesting that he should have a meeting with,
or obtain more information from, the Appellant and the End-user. Since
the Appellant has been critical of the Revenue I should also record that
when later the Revenue asked to meet Miss Fernley she refused the
request. I appreciate Mr Justin’s frankness in preparing this note, as I am
sure the Appellant does, but his handling of the case is not ultimately
relevant to the decision I have to make.

Schedule 1 to the contract between the Appellant and ERS describes the
work as follows:

"The project: to organise and manage PC desktop support within AMS
Dynamics Division using a combination of permanent staff and contract
resources to achieve measured improvements in quality of service and
service level and report weekly to the end user on progress.

Manage planning, implementation and migration to Microsoft Exchange
email system

Plan and implement remote access solution for mobile users.
Produce research and plan for migration to Microsoft Windows 2000

Site of Supply: Borehamwod/Stanmore or such other sites of the Client
[not a defined expression but obviously referring to Marconi] or the
Supplier [the Appellant] as may be agreed as expedient from time to time
for performance of the Services."

Schedule 2, headed "Term of Supply", is as follows:

"Term of Supply from 10 April 2000 to 10 April 2001 (estimated date for
completion of the project) or such alternate date as may be agreed from
time to time by the parties as the date of completion of the project (end
date) subject to the termination provisions in clause 4 [which should be
clause 3, permitting termination on reasonable notice in various
circumstances and on breach of the contract].

1. The Agent [ERS] will pay the Supplier a fee at the rate of [the figures
have been blanked out in my copy] per hour (plus VAT where applicable)
[1 per hour for overtime.



2. The Supplier shall provide the required services for 37 hours per week
being the estimated number of hours per week for completion of the
project within the contract term or such hours as are reasonably requested
by the Client for the project.

3. Payment will be made against the Agent’s timesheets which have been
authorised by the Client, together with the Supplier’s invoice."

Thus the work is for specific projects, such as organising and managing
(rather than providing) a computer support function, introducing a new
email system, organising remote access, and changing to Windows 2000.
These projects were expected to take one year with the Appellant
(meaning Miss Fernley as the only employee) working an estimated 37
hours per week at an hourly rate, but the contract would end on
completion of the project.

Another relevant term of the contract is that there was a right of
substitution that Miss Fernley negotiated and was not included as a
standard condition, which is demonstrated by the reference to "Client"
whereas the rest of the contract refers to the "End-user".

"In the event that the Supplier finds itself unable to provide the whole or
any part of the Specified Services for whatever reason, the Supplier shall
offer the Client a substitute ("the Substitute Supplier") of equivalent
expertise to work in the Supplier’s place. The Client has the right to refuse
to accept the Substitute Supplier on any reasonable grounds. If the Client
finds the Substitute Supplier acceptable, the Supplier shall provide an
overlap period of up to (ten) working days during which time the Supplier
shall ensure that the Substitute Supplier fully understands the
requirements of the Client and progress made in providing the Specified
Services. The Supplier shall not charge the Client any extra sum for this
overlap period. Thereafter, the Supplier shall continue to invoice the Client
and shall be responsible for the payments and expenses of the Substitute
Supplier. In the event that the Supplier cannot provide an acceptable
Substitute Supplier, the Client is entitled to terminate this Agreement
forthwith."

The drafting shows that considerable thought went into this clause, for
example the Appellant being obliged to provide free overlap time. This is a
right for the Appellant to substitute another person in place of the
Appellant rather than a right for Miss Fernley to substitute another
employee of the Appellant for herself. That contract contemplates that
various employees work on the contract and it contains provisions in
clause 4 for ERS to specify in advance to the End-user the number,
qualification and experience, and rate of payment of the personnel. I
presume that Marconi fixed the hourly rate on the basis that Miss Fernley
would do all the work herself. This would explain the reference to her
name in the purchase order (see paragraph 7 below). I am therefore
doubtful whether another employee of the Appellant could be used without
Marconi’s agreement, although the right to substitute another supplier of
"equivalent expertise" for the Appellant existed, subject to Marconi’s right
to refuse to accept the substitute on reasonable grounds. In fact this right
of substitution was never exercised and Miss Fernley did all the work
personally. Another term of the contract is that the End-user was not
entitled to direct the Appellant to perform any task other than that
identified or implicit in the specification.



7. The only evidence of the contract between ERS and Marconi is a purchase
order dated 8 May 2000 (the date on which ERS signed the agreement
with the Appellant) which stated "To supply the services of Lisa Fernely
(sic) for the period 10/4/00 until 6/4/01 [note that the other contract
specifies 10 April 2001 as the expected termination date]." The hourly and
overtime rate is then stated. Miss Fernley had not seen this document at
the time. It was obtained by the Revenue from Marconi and a copy
provided to her by ERS was only later seen by her. The contract between
the Appellant and ERS contains the provision "The Agent [ERS] shall
conclude an agreement with each End-user to whom Supplier’s [the
Appellant] details are sent which reflects the terms of this Agreement." In
the absence of any evidence from Marconi I shall presume that this
provision was carried out and that the ERS-Marconi contract was on the
same terms as the Appellant-ERS contract. Accordingly, giving effect to
both contracts, I shall assume that, although the ERS-Marconi contract
required Miss Fernley’s services in accordance with the wording on the
purchase order as the hourly rate was based on her dong the work,
Marconi were bound by the clause allowing substitution of another person
of equivalent expertise with the benefit of the arrangements for a hand-
over period, subject to their right to refuse to accept the substitute on
reasonable grounds.

8. Marconi terminated the contract without notice on 3 April 2001, a few days
before it was due to terminate, which, as I am assuming that the ERS-
Marconi contract conforms to the Appellant-ERS contract, was on 10 April
2001. Miss Fernley said that there had been no disagreement with Marconi
but she understood that they had outsourced the whole of their IT function
and so the Appellant’s services were no longer required. This came as a
surprise as she had been in process of negotiating a further year’s contract
for a further specific project.

9. Regulation 6(1) of the Social Security Contributions (Intermediaries)
Regulations 2000, made under sections 75 and 76 of the Welfare Reform
and Pensions Act 1999 and the Social Security Contributions
(Intermediaries) Regulations 2000, provides:

"These Regulations apply where—

a. an individual ("the worker") personally performs, or
is under an obligation personally to perform, services
for the purposes of a business carried on by another
person ("the client"),

b. the performance of those services by the worker is
carried out, not under a contract directly between the
client and the worker, but under arrangements
involving an intermediary, and

c. the circumstances are such that, had the
arrangements taken the form of a contract between
the worker and the client, the worker would be
regarded for the purposes of Parts I to V of the
Contributions and Benefits Act [the Social Security
Contributions and Benefits Act 1992] as employed in
employed earner’s employment by the client."

"Intermediary" is defined in Regulation 5 and it is common ground that the
Appellant is an intermediary for this purpose. "Employed earner’s
employment" is defined in section 2(1) of the Social Security Contributions
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11.

and Benefits Act 1992 to include a person who is gainfully employed under
a contract of service (which is not further defined).

Paragraph (a) of Regulation 6(1) is satisfied; Miss Fernley did in fact
personally perform services for the purposes of a business carried on by
Marconi. Paragraph (b) is also satisfied; the intermediary is the Appellant.
The real issue in the case is paragraph (c) which requires one to ask
whether, had the arrangements taken the form of a contract between Miss
Fernley and Marconi, she would be regarded as employed under a contract
of service. In other words, one ignores for this purpose the existence of
the Appellant (and ERS) and concentrates on what is actually done by Miss
Fernley for Marconi in accordance with the arrangements made with the
other parties. I heard evidence from Miss Fernley but no evidence was
called from Marconi. Miss Fernley explained that as they had outsourced
their entire IT work there was now nobody there who could speak to what
was actually done while the Appellant was working for them. While I fully
understand the difficulty the Appellant faced, it would have been very
helpful if the former IT Manager could have been a witness so that I could
have heard from both parties to the hypothetical contract. In future cases
on this legislation (and its income tax equivalent) the Special
Commissioners will wish to explore at a preliminary hearing whether it is
possible to obtain evidence from the client.

Miss Fernley gave evidence, all of which I accepted, that the Appellant was
then a new small business with no other employees. There is now one
employee. It has its own web-site and markets its services to local
businesses. During the Marconi contract the Appellant worked for 4 other
clients. Miss Fernley worked at one of Marconi’s offices, and partly from
her office at her home where there is a room containing four computers
dedicated to the Appellant’s business. The Appellant paid for any travel
between Marconi sites. She was left to do the Marconi job on her own,
reporting weekly informally on progress to the IT manager. She did not
work alongside Marconi employees; there were no Marconi employees
doing her type of work and nobody with her type of expertise. Nobody told
her how to do the job and nobody controlled her work, other than no
doubt checking her time sheets. She did not work a regular 37 hour week
as envisaged by the contract; her work varied from nothing to 52.5 hours
in a week with considerable variations from week to week. For example,
the number of hours worked in consecutive weeks in May and June 2000
were 49.5, 28, 44.5, 20.5, 52.5, 33.5, 0 hours. She worked the hours
needed to get the job done. She described this variation of hourly figures
as typical of the pattern during the contract. She was not treated as a
member of Marconi’s staff. She had a security pass but it named the
Appellant and said "contractor" on it and it was a different colour from the
employees’ passes. The Appellant (not Miss Fernley) was listed in
Marconi’s internal telephone directory, and she had an email address
there. She did not benefit from other usual employee benefits such as
holiday pay, sickness pay or the use of sports facilities. The Appellant
purchased a lap-top computer with the same specification as those used
by Marconi costing £1,600 specially for the job, but there was no
contractual obligation on it to do so. The Appellant invoiced monthly at the
hourly rate with payment due in 30 days. On at least one occasion the
Appellant had difficulty in being paid. Miss Fernley wrote to ERS on 24
April 2001 reminding them about two overdue invoices for a total of
£6,563.84. On 24 May 2001 she wrote again threatening to sue for the
debt plus interest, listing the two invoices as both being dated 6 April
2001 and stated to be due for payment on 16 April (I am not clear why as
both contracts say 30 days, but this may have been varied). She wrote
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again on 5 June, which was two months after the date of the invoice. The
invoices were finally settled with interest.

The case law test of whether someone has a contract of service is difficult.
It is even more difficult to apply the case law to a hypothetical contract. I
am unclear about the extent of applying the hypothesis in relation to other
work. On the face of it the hypothesis does not apply to other work
performed by the intermediary, but in determining whether the
hypothetical contract is an employment contract one needs to take into
account other work done by the worker, which will actually be performed
by the intermediary perhaps partly by other workers. I understood Mr
Williams to contend that other work should not be taken into account.
Fortunately in view of my findings in relation to the contract in isolation I
do not need to pursue this aspect in this case. Mr Williams made clear that
the Revenue accepted the genuineness of the Appellant’s business, and
that the Appellant was not avoiding National Insurance contributions by
rewarding Miss Fernley by dividends; this case was purely concerned with
applying the legislation to a hypothetical contract. The basic test of
whether someone is employed or self-employed is to ask whether a person
is "in business on his own account" (Market Investigations v Minister of
Social Security [1968] 3 All ER 732). In Ready Mixed Concrete (South
East) Ltd v Minister of Pensions and National Insurance [1968] 2 QB 497,
498 D MacKenna J listed three conditions for a contract of service to exist:

"(i) The servant agrees that in consideration of a wage or other
remuneration he will provide his own work and skill in the performance of
some service for his master, (ii) He agrees, expressly or impliedly, that in
the performance of that service he will be subject to the other’s control in
a sufficient degree to make that other master, (iii) the other provisions of
the contract are consistent with its being a contract of service."

A number of different factors for helping to determine this have been
developed by the courts to determine whether a contract of service exists,
as follows (I have not stated the authority for each one as they are well-
known and were accepted by both parties):

Control. Mr Smith contended that there was no control by Marconi as to
the manner in which Miss Fernley carried out her activities. Mr Williams
contended that control was not an important test where experts are
concerned. The way the work was performed was that Miss Fernley
planned the projects herself and then communicated the plan to Marconi.
In addition if their server broke down she would need to go immediately to
the premises where it was and fix it. She reported on progress informally
to the IT Manager weekly. He was the person who checked that Marconi
was getting value from the contract. She managed to fit in work for the
Appellant’s other clients when her presence was not required at Marconi
by the nature of the project, informing the IT manager of her movements
so that she could be contacted if necessary. The contract provides that the
Appellant could not be required to perform any task other than those
identified or implicit in the specification. I accept Miss Fernley’s evidence
that Marconi did not exercise any significant control as to the manner in
which she carried out her activities, but, as Mr Williams contended, control
may not be particularly important when one is dealing with an expert.

Financial risk and ability to profit. Mr Smith pointed to the contractual limit
of liability of £1m in the contract between the Appellant and ERS as
showing that there was significant financial risk. Mr Williams pointed to the



fact that the work was charged at an hourly rate with overtime at a higher
rate, as one expects for an employee. The only way for the Appellant to
make more profit would be for more hours to be worked, which is exactly
the same for an employee doing overtime. An hourly rate is indicative of
employment, much more so than a fixed price contract, but there are self-
employed who charge at an hourly rate. Mr Williams accepted the
existence of the bad debt risk but said that employees also had to accept
the risk of the employer’s insolvency. There were some serious delays in
payment of invoices, over two months delay on one occasion. The fact of
invoicing and the 30 day (or even 10 day, if that is what was subsequently
agreed) terms for payment, even ignoring the actual delays in payment,
seem to me to point to self-employment. I presume that Marconi
(assuming that they were responsible for the delays) did not keep its
employees waiting for their salary. I do not think that the limit of liability
in the contract is particularly important; employees, such as employed
doctors, can incur liability too and are required to carry insurance.

Provision of equipment. Mr Smith points to the lap-top computer which the
Appellant purchased for the Marconi job. Mr Williams said that there was
no contractual obligation to provide this, and pointed to the desk and
telephone she had at Marconi as slight indicators of employment. Miss
Fernley said that it was more convenient to use her own computer
equipment. It would be normal for her to down-load files from the lap-top
to computers at Marconi. This factor does seem to me to point to self-
employment. An employee does not normally provide a lap-top but a self-
employed person may do so if it makes the work easier to do, regardless
of any contractual requirement. I do not regard the provision of a desk
and telephone at Marconi as particularly significant. The Appellant has an
office including four computers at Miss Fernley’s home.

Right to substitute. Mr Smith relied heavily on this provision. Although the
right was never exercised it is not a provision which can be described as a
sham. It was negotiated specifically at the Appellant’s request. Although I
did not have any evidence from Marconi there is no reason to suppose that
they would not have been willing to pay the same rate for a substitute of
"equivalent expertise" as the contract requires. Indeed it was very much in
their interest that the Appellant would provide a free overlap period to
inform the substitute about the state of the work. It seems to me that in
the hypothetical contract with Miss Fernley, Marconi must be taken to
have the benefit and burden of this provision. It is a strong indicator of
self-employment. Indeed in Express and Echo Publications Ltd v Tanton
(unreported 11 March 1999) the Court of Appeal held that where a person
is not required to perform the work personally, as a matter of law the
relationship could not be one of employment:

"...itis, in my judgment, established on the authorities that where, as
here, a person who works for another is not required to perform his
services personally, then as a matter of law the relationship between the
worker and the person for whom he works is not that of employee and
employer."

Mutuality of obligation. Mr Williams pointed to the difficulty of applying this
test to a hypothetical contract. It seems to me that Marconi could require
Miss Fernley to work 37 hours per week or for such hours as are
reasonably requested and she could require payment for such work.
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Personal factors. This test takes into account the number of separate
engagements the person holds. Hall v Lorimer 66 TC 349 was concerned
with numerous short-term engagements. Mr Williams contended that a
series of short-term engagements which individually might have the
appearance of employment might amount in total to self-employment He
suggested that the longer the contract the less relevant are personal
factors in determining status, and this was a one-year contract. But he
recognised that an astute businessman may work for one favoured client
because it was commercially advantageous to do so. It seems to me that
the length of the contract is a slight pointer to employment.

Basis of payment, holiday and sick pay. Mr Williams contended that the
obligation to work 37 hours a week pointed to an employment
relationship. This is the normal working week for Marconi employees.
There is no right to holiday or sick pay. Travel between Marconi’s different
locations was paid for by the Appellant and not reimbursed, as one would
expect it to be for an employee. In practice Miss Fernley did not work a 37
hour week. The variations in the number of hours actually worked is more
indicative of self-employment.

Termination of contract. The contract terminates when the work is
complete; 10 April 2001 is described as the "estimated date for completion
of the project." This would be an unusual feature of an employment
contract and is a pointer to self-empoyment. The contract was in fact
prematurely terminated by Marconi.

Part and parcel of the organisation. Mr Williams contended that Miss
Fernley was integrated into the Marconi organisation, so that anyone
meeting her would be unlikely to distinguish her from an employee. This
does not seem to me to be the case. She had her own business cards; her
security pass was different from an employee’s, saying "contractor" and
having the Appellant’s name; she had a telephone extension under the
Appellant’s name in Marconi’s internal directory, and an email address
within the organisation; she could not use Marconi sports facilities.

Intention of the parties. Mr Williams submitted that this test was relevant
only where the case was borderline or where the status is ambiguous. It is
in any event difficult to see how to apply intention to a hypothetical
relationship between two parties who never actually contracted with each
other and consequently had no intentions. Even trying to infer intentions is
difficult. As a minor example, the fact that the parties contract to allow
VAT to be added to payments might indicate that they did not intend an
employment relationship. Here the Appellant-ERS contract provides for
VAT but since that is a contract between two companies it does not say
anything about how different parties would view the hypothetical contract.

The pointers against the hypothetical contract being a contract of service
are that Marconi contracted for particular projects. The end-date and the
number of hours were both estimates of the time needed to complete
those projects. Miss Fernley did not work a regular pattern of hours; the
hours were dictated by the requirements of the work. The Appellant could
not be required to do work outside the specification. The Appellant
purchased a lap-top with a particular specification specially for use in the
job, although there was no obligation on them to do so. The payment
terms were 30 days after invoice and they suffered delays in being paid in
the way that businesses do. There was a right for the Appellant to



substitute another supplier. Miss Fernley did not work alongside any other
Marconi employees as part and parcel of the Marconi organisation. During
the Marconi contract the Appellant operated as a normal small business
with its own office working for four other clients.

15. The pointers towards the hypothetical contract being a contract of service
are that the contract provides for a fixed number of hours weekly at an
hourly rate for a one year contract. No doubt this is the aspect that Mr
Justin primarily focussed on. The reality of the hours worked is very
different from the contract, demonstrating the necessity of looking beyond
the terms of the contract. The element of financial risk is low when
payment is made on this basis, but the risk of delay in payment and bad
debts is there. The Marconi purchase order refers to Miss Fernley doing the
work personally but this is explained by the fact that the hourly rate was
fixed with her expertise in mind, and in my view is not contrary to the
right of substitution.

16. In assessing this evidence I bear in mind that I have heard no evidence
from Marconi and it is always possible that the Appellant may be
emphasising factors favourable to them. But even allowing for this
possibility, and standing back and looking at all the factors there is very
little to suggest an employment relationship. In essence Marconi was
contracting for a particular IT job from a small business in the way one
would expect an IT consultant to be engaged. In my view on the
hypothesis that Miss Fernley had contracted directly with Marconi she
would not have been employed under a contract of service; she would
have been in business on her own account.

17. Accordingly I allow the appeal. Mr Smith said that he reserved the right to
apply for costs, while recognising the limited jurisdiction of the Special
Commissioners to award costs. If he wishes to pursue this he should apply
to the Clerk to the Special Commissioners within 21 days of the date of
release of this decision for a further hearing limited to the issue of costs.

DR JOHN F. AVERY JONES
SPECIAL COMMISSIONER

SC 3027/02
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Ch D (Hart J) 27/2/2003

TAX - CIVIL PROCEDURE - COMMERCIAL LAW - EMPLOYMENT

APPLICATIONS FOR CASE TO REMITTED TO GENERAL COMMISSIONERS : DISCRETION : FURTHER
FINDINGS OF FACT : APPEALS BY WAY OF CASE STATED : S.56 TAXES MANAGEMENT ACT 1970 :
INADEQUATE STATEMENT OF CASE : INADEQUATE FINDINGS OF FACT : IR35 LEGISLATION : FINANCE
ACT 2000 : PERSONAL SERVICE COMPANIES : INCOME TAX AND NATIONAL INSURANCE
CONTRIBUTIONS CHARGED ON FEES PAID BY CLIENT : ARRANGEMENTS EQUIVALENT TO
EMPLOYER/EMPLOYEE  RELATIONSHIP : REG.6(1) SOCIAL SECURITY CONTRIBUTIONS
(INTERMEDIARIES) REGULATIONS 2000 : S.4A SOCIAL SECURITY CONTRIBUTIONS AND BENEFITS ACT
1992 : S.75 WELFARE REFORM AND PENSIONS ACT 1999

In an appeal by way of case stated from a decision of the General Commissioners dismissing the
appellant's appeal from the Inland Revenue that the circumstances of arrangements between an
individual providing services to a company through a personal services company were such that had
they taken the form of a contract between the individual and the company then the individual would be
regarded as employed by the company, the court stood over the appellant's application to remit the case
for further findings of fact pending determination of the appeal.

Synaptek's ('S") application for its case to be remitted to the General Commissioners ('the
commissioners') for the commissioners further findings.

If successful, S's appeal by way of case stated from a decision of the commissioners dismissing S's
appeal from a decision of the Inland Revenue (‘the revenue') of 30 April 2001 would have to be
adjourned.

Gordon Stutchbury ('G") was a software engineer employed by S, which provided G's services to clients,
including the Government's IT Services Agency (ITSA") and a company known as EDS.

The revenue decided that the circumstances of the arrangement between G and EDS for the
performance of services from 1 May 2000 to 29 October 2000 were such that they had taken the form of
a contract between G and EDS, so that G would be regarded as employed by EDS.

S's appeal to the commissioners was dismissed.

S's grounds for remission were: (i) the decision that was under appeal was to the effect that G was to be
regarded as employed by EDS from 1 May 2000 to 29 October 2000.

The commissioners entirely overlooked the undisputed evidence before them that the relationship
between S and EDS commenced only on 1 September 2000, prior to which ITSA had fulfiled EDS' role;
and (ii) the case stated contained inadequate findings of fact concerning arguments to be adduced on
appeal on the substantive issues, such that it would be difficult for a court properly to consider the
issues of law.

HELD: (1) The respondent, (‘(HMIT') accepted that G's services were provided to ITSA under relevant
arrangements from 1 May to 30 September 2000 when ITSA's work was transferred to EDS and
therefore there was a seamless transition as to the work carried out by G.

Accordingly, it was unnecessary to remit the case to the commissioners in order to enable them to make
a finding to that effect.

The argument on appeal could proceed on the basis that the relevant transfer of transactions did take
place on 30 October.

The consequences of that were a matter for argument.

(2) The authorities indicated that the nub of the matter was the question whether a particular contract
was a contract of service or for services, which question warranted careful analysis and fine distinctions,
Hall v Lorimer (1994) STC 23 considered.

S's criticisms of the commissioners' findings of fact could be grouped into three categories: (i) facts that
one could see from the case stated were alleged before the commissioners and where it was possible to
interpret their decision as having accepted the correctness of the fact alleged.
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It was possible to interpret the commissioners' decision as having broadly accepted the factual
allegations.

The commissioners only found it necessary to distil from those allegations broad conclusions as found in
the findings of fact; (ii) allegations of fact where it was not clear whether the commissioners accepted
the factual allegations and such was not reflected in their findings.

Here, the court could not decide whether S's points were good or not and therefore the question of
remission had to be decided once the court had decided the questions of constructions raised by S; (iii)
matters on which there was evidence before the commissioners but was not expressed or recorded as
contentions and no explicit findings of fact had been made.

It was not appropriate to remit the case to the commissioners for specific findings as to whether or not
they had accepted such evidence and if so what significance was attached to it.

Such points amounted to "nit-picking" as per Scott J in Consolidated Goldfields plc v IRC (1990) STC
356.

(3) The court could understand S's dissatisfaction with the way in which the commissioners had
expressed their findings.

It was difficult, simply reading the findings and the conclusion to understand on a first reading without
looking at the underlying legal materials entirely, to follow their reasoning.

Such difficulty was exacerbated by the relatively exiguous nature of the findings made.

It might be that a court would reach the conclusion that the commissioners' findings were to slender to
permit any rational conclusion.

However, this court had not reached that stage yet.

The application to remit would not be dismissed as it depended on the conclusion the court might reach
on the question of construction. Application stood over pending determination of appeal.

Conrad McDonnell instructed by Bond Pearce for S. Clive Sheldon instructed by the Treasury Solicitor for HMIT.
LTL 27/2/2003 EXTEMPORE (Unreported elsewhere)

Document No. AC9200496

Source: Lawtel http://www.lawtel.co.uk , copyright acknowledged.
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This is an appeal by way of case stated against the decision of the General
Commissioners for the South Shields Division of Tyne and Wear dated 4
September 2002 dismissing an appeal by Synaptek Limited ("Synaptek") against a
Notice of Decision of the Inland Revenue dated Z(pril 2001 in the following
terms:

That the circumstances of the arrangements between Gordon
Stutchbury and EDS for the performance of services from 1 May

2000 to 29 October 2000 are such that, had they taken the form of
a contract between Gordon Stutchbury and EDS, Gordon

Stutchbury would be regarded for the purposes of Parts | to V of

the Social Security (Contributions and Benefits) Act 1992 as

employed in employed earner's employment by EDS.

That Synaptek Limited is treated as liable to pay primary and
secondary Class 1 Contributions in respect of the worker's
attributable earnings from that engagement.”

The case concerns the application of what is popularly known as the IR35
legislation, the background to which is explained in the judgments of Burton J at
first instance and Robert Walker LJ on appeaDin the application of Professional
Contractors Group Limited, R v IRC [2001] STC 659, [2002] STC 1@Hhat
legislation (for income tax purposes contained in Finance Act 2000, and for social
security purposes contained in the Social Security Contributions (Intermediaries)
Regulations 2000) applies typically to small "service" companies which provide the
services of a particular individual to a client who requires those services. This case
concerns the latter regulations ("the Regulations"). In the present case Synaptek
was the service company, Gordon Stutchbury ("Mr Stutchbury"), a software
engineer, the individual whose services were supplied, and (subject to a wrinkle
which | mention below) EDS the client to whom the services were supplied. The
position is additionally complicated by the fact that there was no contractual
relationship between Synaptek and EDS Synaptek's agreement to provide the
services was made with NES Computer Services Limited ("NESCO"). EDS was
itself providing services (as successor to the government IT Services Agency
("ITSA") the Benefits Agency at the Inland Revenue site at Longbenton.

Regulation 6(1) provides as follows:
Q) These Regulations apply where:-
(@) an individual (‘the worker') personally performs, or is under an
obligation personally to perform services for the purposes of a

business carried on by another person (‘the client’),

(b) the performance of those services by the worker is carried out, not
under a contract directly between the client and the worker, but under
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arrangements involving an intermediary, and

(c) the circumstances are such that, had the arrangements taken the form
of a contract between the worker and the client, the worker would be
regarded for the purposes of Part 1 to V of the Contributions and
Benefits Act as employed in employed earner's employment by the
client"

It was common ground that Synaptek was an "intermediary" for the purposes of the
Regulation, that Mr Stutchbury personally performed services, and that (subject to
the wrinkle) those services were provided for the purposes of a business carried on
by EDS. It was accepted by Synaptek that "the arrangements” included the terms of
the contract between Synaptek and EDS and the terms of the contract between EDS
and NESCO, and that "the circumstances" referred to in Regulation 6(l)(c) include
the arrangements and the detail of the day to day performance of those contracts,
including any matters not expressly stipulated in those contracts.

The General Commissioners, after reciting that Mr Stutchbury had given oral
evidence to them and listing documentary material which had been placed before
them, expressed their findings of fact as follows:

5.1 Mr Stutchbury is a consultant in software engineering and is in
business on his own account. Following a number of employments,
including a technical apprenticeship at NEI Reyrolle (switchgear
manufacturers) and a period in the Police Force, he sought a career in
computing. He qualified in 1987 and worked initially for a nuclear
medicines company in Surrey.

5.2 In 1990 Mr Stutchbury purchased an off-the—shelf company
Sisterfield Ltd, whose name he subsequently changed to Synaptek
Ltd, the Appellant in this case. Mr Stutchbury and his wife are the
only shareholders and directors. Mrs Stutchbury is also the Secretary
of the Company and is responsible for the administration. This has
involved visits from the Contributions Agency and from the VAT
Inspector and contact with the company's accountants. Mr Stutchbury
has made substantial investment in his company and the Accounts to
30.04.01 show the accumulated cost of Computer Equipment to be
£29,835. The Appellant had in the past engaged a total of four
employees and had undertaken work for many customers in its twelve
year history.

5.3 EDS is an American Company which has a number of Government
contracts including one to supply computer software and services to
the Benefits Agency at Longbenton, Newcastle upon Tyne. EDS do
not have sufficient permanent staff for this work and so recruit
additional help. EDS do not deal directly with suppliers of
consultancy services, particularly smaller businesses such as the



5.4

5.5

Appellant. When engaging suppliers, EDS use the services of
agencies, for, example NESCO. The agency is responsible for
payment to the Appellant and, if the agency goes into liquidation, the
Appellant will not be paid.

On 15 December 1999 the Appellant entered into an agreement with
NESCO under which Mr Stutchbury was to undertake work for ITSA

- DSS at Longbenton, Newcastle upon Tyne. The role of ITSA was
subsequently taken over by EDS through the terms of the agreement
of 15 December 1999 continued to be observed without any material
difference to the Appellant or to Mr Stutchbury. For the period
referred to in the Notice of Decision, therefore, the work was to be
undertaken for EDS.

The Agreement of 15 December 1999, applied to the relevant period,
contained the following features:

(i) The Appellant would secure that Mr Stutchbury carried out the
services required by EDS

(i) The services were to be carried out at the DSS building at
Longbenton though that location could be changed by
agreement between the Appellant and NESCO at any time.

(iif) It was open to any of the three parties, NESCO, the Appellant or
EDS, to terminate the agreement by four weeks written notice to
other two parties. Further, it was open to EDS or NESCO to
terminate the Agreement with immediate effect if Mr
Stutchbury failed to carry out the services to the satisfaction of
EDS.

(iv) Mr Stutchbury was to work for at least 37.5 hours per week and
payment would be at the hourly rate of £42. There would be no
sick pay or holiday pay. The cost of travelling to work was
provided for in the hourly rate. Each week Mr Stutchbury was
to complete a timesheet which had to be authorised by EDS and
submitted to NESCO. Payment would only be made by NESCO
on production of a duly completed timesheet and an appropriate
invoice.

(v) In the interest of continuity, the Appellant was to procure that
the work was undertaken by Mr Stutchbury personally. The
Appellant could substitute alternative personnel but only with
the approval of EDS.

(vi) The Appellant would remain the employer of Mr Stutchbury.
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(vii) The intellectual property in the software developed by Mr
Stutchbury was to belong to EDS.

5.6 Mr Stutchbury was an expert in his field. He worked on two projects
at Longbenton. Subject to problems arising on either project, it was up
to Mr Stutchbury how he did the work and when he did it. He did not
take his own staff with him. For the most part he worked alongside
employees of EDS. From time to time, when requested, he would go
to the aid of employees of other firms on the site. He did not seek
permission, though usually informed a co—worker or the job manager
as a matter of courtesy. The time involved was included in his normal
timesheet to NESCO, Mr Stutchbury did not work any fixed hours.
He was inclined to work longer hours at the beginning of the week.
Mrs H Docherty, an employee of EDS, was his Line Manager and she
managed the projects

5.7 Site security was controlled by the Inland Revenue who had the
ultimate say on who could enter, and this extended to everyone. Mr
Stutchbury was issued with a Pass.

5.8 Mr Stutchbury did not use his own equipment on the site but he did
take his own books for reference.

5.9 At various times during the course of his involvement with EDS, Mr
Stutchbury undertook other work for unconnected parties including
PTS Services and Ainleys This was in his own time, largely in the
evenings and at weekends.

5.10 Although there was a right of substitution in the event, for example, of
Mr Stutchbury's illness, consent was never sought. Any substitute
would have had to be suitably qualified and meet with the approval of
EDS. Mr Stutchbury would have been a good judge of suitable
qualification since he had successfully introduced three individuals to
EDS. Mrs Stutchbury could not have acted as a substitute for her
husband.

5.11 The facts of this case bear a close similarity to the facts in F.S.
Consulting Limited v Patrick McCaul. The principles set out by the
Special Commissioners in that case would, therefore, be a useful
guide."

They then set out (in paragraph 6) what Synaptek's contentions had been. These
included a number of assertions of fact which were not the subject of express
findings.

Then, after setting out the Inland Revenue's contentions, and listing some 23
authorities to which they had been referred, they proceeded to their conclusion in
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the following terms:
We the Commissioners who heard the appeals decided:-

1. Having considered all the elements of this case, and the recent
decisions to which we have been referred, we have decided on
balance that, if there had been a contract between Mr Stutchbury and
EDS for the period 1 May to 29 October 2000, it would have been a
contract of service with Mr Stutchbury as employee.

2.  We have therefore decided that the circumstances fall within
Regulation 6(1), Social Security Contributions (Intermediaries)
Regulations, 2000, and that the Notice of Decision by the Inland
Revenue dated 30.04.2001 should stand."

Mr McDonnell, on behalf of Synaptek, observed that there is very little in the way
of reasoning in the Case Stated. Such reasoning as there is has to be inferred from
their reference to the cases to which they were referred. | agree with the comment
but do not think that it is a legitimate criticism. The General Commissioners' duty
is to find the facts and state their conclusions see the General Commissioners
(Jurisdiction and Procedure) Regulations 1994, regulations 13 and 20(2). The
extent to which they may be under a duty, in a case where their findings depend on
resolving issues of pure fact, to explain why they have arrived at particular findings
is not a matter which | need to consider. In the present case their particular findings
of fact are not (save as mentioned below) challenged as not being open to them on
the evidence which was before them.

Deciding, in a borderline case, whether a particular contract is a contract of
service or a contract for services is notoriously difficult. It arises in a number of
contexts, most commonly today in an income tax or social security context or in the
application of employment protection legislation. In general the question is
regarded as one of fact, or as it is sometimes put, a question of mixed fact and law,
the evaluation and determination of which is a matter for the fact—finding tribunal
(see, e.gCooke v Blacklawg1985] STC 1,Sidey v Phillips[1987] STC 87,0
Kelly v Trust HouseForte [1983] IRLR 369, at 381-383 lark v Oxfordshire
Health Authority[1998] 1RLR 125). If, however, the question falls to be resolved
solely by reference to the contents of a written contract, the question is regarded by
the court as a question of law.

The distinction is illuminated by a passage from the speech of Lord Hoffmann in
Carmichael v National Power pl¢1999] 1 WLR 2042, where he said at pp.
2048D- 2049C):

| add a few words only on the troublesome distinction between
questions of fact and questions of law.

The difficulties which have arisen in this area are, | think,



attributable to the historical origin of the distinction in trial by
jury and the pragmatic way in which the courts have applied it.
In his Hamlyn Lectures ofrial by Jury (1956), Lord Devlin
said (at p.61):

The questions of law which are for the judge fall into two
categories: first, there are questions which cannot be correctly
answered except by someone who is skilled in the law;
secondly, there are questions of fact which lawyers have
decided that judges can answer better than juries.”

Included in the second category is the construction of
documents in their natural and ordinary meaning. An uninitiated
person might have thought that, for example, the interpretation
of a letter written by a layman stating the terms upon which he
offered work to someone else, should be a question of fact, best
decided by an employment tribunal (formerly an industrial
tribunal: see the Employment Rights (Dispute Resolution) Act
1998), which was likely to be more familiar with the relevant
background than a judge. But the opposite is the case: see
Davies v Presbyterian Church &vales [1986] 1 WLR 323.
This rule may be part of the explanation for the otherwise
remarkable fact that the Employment Appeal Tribunal has a
majority of lay members although it has jurisdiction to hear
appeals only on questions of law. As Lord Devlin explains (at
pp. 97-98) the rule was adopted in trials by jury for purely
pragmatic reasons. In mediaeval times juries were illiterate and
most of the documents which came before a jury were deeds
drafted by lawyers. In the eighteenth and nineteenth centuries
the rule was maintained because it was essential to the
development of English commercial law. There could have been
no precedent and no certainty in the construction of standard
commercial documents if questions of construction had been
left in each case to a jury which gave no reasons for its decision.
Thus the rule that the construction of documents is a question of
law was well established when industrial tribunals were created
and has been carried over into employment law.

It was this rule upon which the majority in the Court of Appeal
relied as entitling them to say that the construction of the
exchange of letters between the C.E.G.B and the respondents,
together with any terms which could be implied be law into the
contract which they created, was a question of law. | agree with
my noble and learned friend the Lord Chancellor that even if
this was the case, | would prefer the construction adopted by the
industrial tribunal to that of the majority in the Court of Appeal.
But | think that the Court of Appeal pushed the rule about the
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construction of documents too far. It applies in cases in which

the parties intend all the terms of their contract (apart from any

implied by law) to be contained in a document or documents.

On the other hand, it does not apply when the intention of the

parties, objectively ascertained, has to be gathered partly from
documents but also from oral exchanges and conduct. In the
latter case, the terms of the contract are a question of fact. And
of course the question of whether the parties intended a
document or documents to be the exclusive record of the terms
of their agreement is also a question of fact.”

It was submitted by Mr McDonnell that the question under Regulation 6(1)
necessarily involved a question of law, since the Commissioners were not being
invited to make findings of fact as to what were the actual contractual
arrangements, but had rather to consider whether the rendering of services under
the terms of a hypothetical contract should be regarded as employment in
employed earner's employment by the client. In order to answer that question, the
Commissioners had first to hypothesise, or construct, the terms of the relevant
contract. Once that exercise had been done, the determination of the question
whether the contract was one of service or for services was, he submitted,
necessarily a question of law.

| do not accept that submission. The inquiry which Regulation 6(1) directs is in
the first instance an essentially factual one. It involves identifying, first, what are
the "arrangements involving an intermediary” under which the services are
performed, and, secondly, what are the "circumstances" in the context of which the
arrangements have been made and the services performed. The legal hypothesis
which then has to be made is that the arrangements had taken the form of a contract
between the worker and the client. To the extent that "the arrangements" are in the
particular case to be found only in contractual documentation, it may be true to say
that the interpretation of that documentation is a question of law. Even in that case,
however, the findings of the fact-finding tribunal will be determinative of the
factual matrix in which the interpretative process has to take place, and influential
to a greater or lesser degree in enabling the essential character of the arrangements
to be identified. Where, on the other hand, the arrangements cannot be located
solely in contractual documentation, their identification and characterisation is
properly to be described as a matter of fact for the fact—finding tribunal. The fact
that the tribunal is then asked to hypothesise a contract comprising those
arrangements directly between the worker and the client does not, by itself, convert
the latter question from being a question of mixed fact and law into a pure question
of law.

The significance of the point is, of course, that if the question is characterised as
one of fact, or of mixed fact and law, this court can only interfere if it concludes
that the decision reached by the Commissioners is an impossible one on the facts
found by them or that they have misdirected themselves. If, on the other hand, it is
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a question of law this court is free to substitute its own opinion. In a context where
the answer to be given depends on the relative weight to be given to a number of
potentially conflicting_indiciathe distinction may be of critical importance: in the
one case the decision of the Commissioners is conclusive and in the other it is not.
As | understood his submissions, Mr McDonnell's argument that the question here
was one of law was founded solely on the proposition that the hypothesis required
to be made by Regulation 6(3) necessarily involved a point of law. Subject to that
proposition his submissions appeared to me to assume that the task of the
Commissioners was to make appropriate findings of fact and to evaluate their
weight in the traditional manner in relation to the fundamental issue of service or
services. Indeed the main thrust of his submissions was, not that the
Commissioner's had been wrong so to approach the matter, but that insufficient
weight had been given by the Commissioners to certain matters of pure fact (in
particular the way in which Mr Stutchbury in fact conducted himself in providing
the services). He did not, as | understood him, submit that the question before the
Commissioners could be determined solely by reference to the Contractual
documentation to which they were referred.

It is not clear from the stated case how the Commissioners approached the task of
identifying the relevant "arrangements". As already indicated, in his written
submissions Mr McDonnell argued that the "arrangements" encompassed the terms
of the contract between ‘Synaptek’ and NESCO (which were before the
Commissioners) and the terms of the contract between NESCO and EDS (which
were not). He further argued that the "circumstances" referred to in Regulation
6(1)(c) included the arrangements and also the detail of the day to day performance
of those contracts, including any matters not expressly stipulated in those contracts.
Although the case stated is not explicit, it appears to me that this analysis was
adopted by the Commissioners.

On that analysis the starting point of the inquiry lay in the provisions of the
contract between Synaptek and NESCO ("the NESCO agreement"). Its principal
features are summarised in paragraph 5.5 of the stated case but for ease of
exposition it is desirable to set out in extenso its provisions. In that agreement
Synaptek is referred to as "the Company”, Mr Stutchbury as "the Company
Employee". The particulars annexed to the agreement were in the following form:

The Particulars (L9793)
15 December 1999

Client ITSA - DSS

The Subcontractor

2A Company Synaptek Limited
Company Number 2475448

2B Company Employee Gordon Stutchbury

Reporting to: . David Cummings



10.

11.

12.

15.

Location: Longbenton

Services: Support Technician Futures
Start Date: 1 May 2000
Finish Date: 29 October 2000
Notice Period: 4 weeks
Rate: 42.00 per hour
Hours per week: 37.5
Additional Services Rate: Pro rata
Additional Info:

So far as material the provisions of the agreement itself included the following:

2.1

3.1

3.2

3.3

3.4

COMMENCEMENT

The Contract will commence on the Start Date and will expire automatically
without notice being required from either party on the Finish Date
(Particulars Sections 6 and 7) or earlier termination in accordance with
Clause 8 below.

X,

CONTRACT

No variation of these terms shall be binding unless agreed in writing and
signed by a Director of NESCO and of the Company and by the Company
Employee.

Except as amended in accordance with sub—clause 3.1 these terms constitute
the entire agreement between the parties and supersede all previous written
and oral negotiations and representations.

In the event of conflict between these terms and any terms of business of the
Company these terms shall prevail.

Should any of these terms be or become unenforceable the validity of the
remaining terms will not be affected.



3.5.

4.1

4.2

4.3

4.4

X,

The Company will ensure that the Company Employee performs the
obligations of the Company and of the Company Employee under this
agreement.

THE COMPANY AND THE COMPANY EMPLOYEE

It is the client's responsibility to provide the Company and the Company's
responsibility to provide the Company Employee with detailed and accurate
description of the Services.

The Company shall supply to NESCO an up-to—date and accurate
curriculum vitae and any supporting documents for the Company Employee.

The Client will allocate work to the Company and the Company will allocate
work to the Company Employee. NESCO has no responsibility for
supervising, directing or controlling the Company Employee.

The Company shall procure that the Company Employee carries out the
services in a diligent and professional manner and in compliance with all
instructions, rules, procedures, regulations, codes, laws and policy guidelines
of the Client relating to conduct, health and safety at work, security,
confidentiality and secrecy, fire and accident risk and all other matters which
may affect the Company Employee at the Location.

4.11 The Company Employee agrees with each of NESCO and the Client that he

5.1

5.2

5.3

5.4

will be bound by and comply in all respects with these terms.

LOCATION AND HOURS

The Location may be changed by agreement between the Company and
NESCO at any time.

The normal working week for the company Employee is specified in the
Particulars Section 10.

If at any request of the Client the Company Employee agrees to provide
additional services outside the normal working week, details shall be
included in the Company Employee's weekly time sheet and NESCO will pay
for such services at the Additional Services Rate specified in the Particulars.

The Company will ensure that the Company Employee gives such notice as
the Client may require to the Client and NESCO of proposed holiday leave.



6.1

6.2

6.3

6.4

8.1

8.2

8.3

8.4

TIMESHEETS/INVOICING/PAYMENT/VAT

The Company Employee must submit to NESCO a timesheet for each week
worked signed by or on behalf of the Client to whom the Company Employee
shall give one copy.

No payment will be made unless and until properly completed and
counter—signed timesheet and appropriate invoice from the Company have
been received by NESCO.

The Company will submit to NESCO such written information as NESCO
requests in support of such invoices including but not limited to copies of its
certificate of incorporation of the Company and VAT registration document
where appropriate.

In any event no payment will be made by NESCO to the Company in respect
of any contractual period not actually worked including notice periods.

X,
TERMINATION

NESCO, the Company or the Client may terminate this Contract at any time
for any cause by giving written notice to the other two parties of the period
set out in the Particulars Section 8 expiring at any time.

If the Company Employee

8.2.1 fails to supply the Services to the satisfaction of the Client or does
anything detrimental to the interests of the Client or NESCO; or

8.2.2 shall  be
guilty of any criminal act;

then the Client or NESCO may given written notice to the Company
terminating this contract and to the Company Employee terminating the
provision of the Services with immediate effect and in either case this
contract shall thereupon terminate.

If the Client cancels its requirement for the Company Employee on or before
the Start Date NESCO may terminate this contract by notice in writing with
immediate effect and without liability for compensation.

In the event of termination of this contract by the Client NESCO and the
Company shall forthwith provide to each other full written particulars of the
reason for the termination so far as the same are known.



8.5

8.6.

8.7

9.1

9.2

10

10.1

10.2

If the Company or the Company Employee fails to observe these terms to (in
the reasonable opinion of NESCO) a material and significant extent and fails
to remedy the same within seven days of notice from NESCO requiring it to

do so then NESCO has the right to terminate this contract forthwith and

without any liability to the Company.

If NESCO fails to observe these terms to (in the reasonable opinion of the
Company) a material and significant extent and fails to remedy this same
within seven days of notice from the Company requiring it to do so then the

Company has the right to terminate this Contract forthwith and without

liability to NESCO of any kind.

Termination of this Contract shall take effect without prejudice to any
accrued rights, and liabilities of either party.

SUBSTITUTION

In the interests of continuity the Company shall use its best endeavours to
procure that the Services are provided by the Company Employee personally
but may with the consent of the Client substitute alternative personnel subject
to procuring that such alternative personnel are bound by the terms of this
agreement.

The Company shall procure that the Company Employee shall not for a
period of six months following the termination of this agreement for any
reason without the prior written approval of a Director of NESCO be engaged
directly or indirectly in the provision of services similar to those supplied by
the Company hereunder to the Client or any associated or subsidiary personal
company firm or organisation.

OFF-SITE FACILITIES AND TRAINING

The Company shall procure that the Company Employee has adequate
computer facilities at its premises or the Company Employee's home or office

and that the Company Employee spends such time there at no cost to NESCO
as may be necessary for the provision of the Services to a proper and
professional standard including preparation, testing and revision of any

aspect of the Services provided at the Location.

The Company shall be responsible for ensuring that the Company Employee,
and any other person provided pursuant to these terms, has the necessary
gualifications and competence for the proper performance of the Services and
the Company shall be responsible for the costs of all training which may from
time to time be necessary to comply with the provisions of this clause.



16.

17.

15. EXCLUSIONS AND INDEMNITY

15.1 Save as herein provided NESCO shall not be liable to the Company or the
Company Employee in any event in contract, tort (including negligence and
breach of statutory duty) or otherwise howsoever and whatever the cause
thereof.

15.1.1 for any increased costs or expenses;

15.1.2  for any loss of profit, business, contracts, revenues, or anticipated
savings; or

15.1.3 for any special indirect or consequential damage of any nature
whatsoever.

15.2 The Company will indemnify NESCO against all action proceedings claims
or demands in any way connected with this contract brought or threatened as
a result of any act or omission by the Company or the Company Employee
and shall effect professional identify insurance for not less than £1 million in
respect of any such act or omission."

For the purposes of Regulation 6(1) the respective obligations of Mr Stutchbury
and EDS have to be identified and, on the hypothesis that there was a contract
between them, a conclusion formed as to whether that contract is a contract of
service or a contract for services. ReadyMixed Concrete(SouthEast) Ltd v
Minister of Pensionsand National Insurance]1968] 2 Q.B. Mackenna J. expressed
that test in the following terms at p.515:

A contract of services exists if these three conditions are fulfilled:

(i) The servant agrees that in consideration of a wage or other
remuneration, he will provide his own work and skill in the
performance of some service for his master.

(i)He agrees, expressly or impliedly, that in the performance of
that service he will be subject to the other's control in a sufficient
degree to make that other master.

(i) The other provisions of the Contract are consistent with its
being a contract of service."

The authorities show that there is no one test which is conclusive for determining
into which category a particular contract falls. As Nolan L.J. put itHall v.
Lorimer [1994] S.T.C. 23 at p.28: "In cases of this sort there is no single path to a
correct decision. An approach which suits the facts and arguments of one case may



18.

19.

be unhelpful in another.”

Mr McDonnell submitted that in the present case every relevant aspect of the
circumstances and the arrangements was incompatible with employment and was
indicative of the provision of services. He put at the forefront of his case the
circumstances that Mr Stutchbury (through Synaptek) was, as found by the
Commissioners, in business on his own account (see paragraphs 5.1 and 5.2 of the
case stated) and continued to work for other clients during the period of his
engagement with EDS (see paragraph)5.9n Market InvestigationsLtd v.
Minister of SocialSecurity[1969] 2 Q.B. 173, Cooke J. said at pp 184-5.

the fundamental test to be applied is this: "Is the person who has
engaged himself to perform these services performing them as a
person in business on his own account?" If the answer to that
question is "yes," then the contract is a contract for services. If
the answer is "no," then the contract is a contract of service. No
exhaustive list has been. compiled and perhaps no exhaustive list
can be compiled of the considerations which are relevant in
determining that question, nor can strict rules be laid down as to
the relative weight which the various considerations should carry
in particular cases. The most that can be said is that control will
no doubt always have to be considered, although it can no longer
be regarded as the sole determining factor, and that factors which
may be of importance are such matters as whether the man
performing the services provides his own equipment, whether he
hires his own helpers, what degree of financial risk he takes, what
degree of responsibility for investment and management he has,
and whether and how far he has an opportunity of profiting from
sound management in the performance of his task"

Mr McDonnell submitted that once it is established that a person was in business
on his account that is an extremely powerful pointer to the fact that the particular
engagement by the individual is one for services rather than of service. For that
proposition he relied on the decision of Rowlatt Davisv Braithwaite(1933) 18

T.C. 198. That case raised the question whether the earnings of an actress from a
variety of engagements over three years of assessment were assessable as profits of
her profession or vocation under Schedule D or as profits from her employment as
an actress under Schedule E. The real point at issue was her liability to tax in
respect of her American earnings, and on that question it was in her interest to
argue that each separate engagement represented a separate contract of employment
to which Schedule E applied. Rowlatt J. held on the particular facts that the
argument could not succeed. In my view, nothing in his judgment can be read as
authority for the proposition that there is anything like a presumption that any
engagement entered into by a person who is in business on his account is a contract
for services rather than a contract of service (and indeed Mr McDonnell did not
suggest that the evidential burden shifted). As Pennicuik V-C saiflaih v
Hitchen[1973] 1 WLR 66 at 74 (in a passage approved of by the Court of Appeal
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in Hall v. Lorimer[1994] S.T.C. 23 at 31):

[Rowlatt J in Braithwaitd nowhere says that if an actor enters
into a contract in such terms as to amount to what he calls a
post, then that actor, is not chargeable under Schedule E but
under Schedule D. On the contrary, it is implicit in the whole of
his judgment, it seems to me, that if a professional person,
whether an actor or anybody else, enters into a contract
involving what the learned judge calls a post, then that person
will be chargeable in respect of the income arising from the post
under Schedule E notwithstanding that he is at the same time
carrying on his profession, the income of which will be
chargeable under Schedule D."

The fact that Synaptek (and notionally Mr Stutchbury) was in business on its
(notionally his) own account is no doubt an important contextual circumstance to
be taken into account in determining whether the particular notional contract under
which Mr Stutchbury was engaged by the client was one for services or of service.
But it is no more than that. The weight to be given to it was, in my judgment, a
matter for the General Commissioners. That they took it into account is clear from
their reference to the point in paragraphs 5.1 and 5.2 of the stated case.

Mutuality of Obligation

21.

22.

The main point on which Mr McDonnell relied as showing that the Commissioners
had misdirected themselves as a matter of law was their treatment of the question
whether there was sufficient mutuality of obligation in the notional contract for it to

be recognisable as a contract of service. In paragraph 6.7 of the stated case the
Commissioners had recorded Synaptek's contention on this point in the following
terms:

6.7 EDS were not obliged to provide work for Synaptek and
Synaptek were not obliged to work EDS. A mutuality of
obligation normally essential to a contract of service, was
accordingly absent.”

This passage appears to have been a reflection of written submissions made by Mr
Stutchbury where similar words occur in the context of the comment that "At the
end of this contract | will leave for another company, as | came to EDS from
another company. When the job is complete | will move on as | have done for the
past 10 years for something more interesting and/or more money;" and, following a
reference toO'Kelly v Trust House Forte that "EDS will dispose of Synaptek's
services once the contract with BA [Benefits Agency] expires. There is no
obligation for Synaptek to continue working for EDS and EDS are not obliged to
provide work. There is also a 4 week termination clause so EDS can terminate the
contract early."
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24,

25.

26.

27.

These passages suggest that the argument being advanced before the
Commissioners related to the existence of any obligation on EDS to enter into the
contract in the first place rather than to the question whether there was any
obligation on EDS to provide work during the currency of the contract. The only
way in which the Commissioners dealt with the argument was in the first sentence
of paragraph 5.5 (iv) of the stated case, implicitly rejecting the submission.

Before me Mr McDonnell directed his fire at the question of EDS' obligations to
provide work during the currency of the contract. He submitted that, on the true
construction of the NESCO agreement (assuming equivalent provisions to be found
in the notional contract between EDS and Mr Stutchbury) there was no such
obligation on EDS. He submitted that the effect of the contractual provisions,
properly construed, was that EDS was perfectly free during the currency of the
contract not to provide Mr Stutchbury with any work.

There is now a considerably body of authority on the question whether an
obligation on the employer to provide work is necessarily and in all cases an
indispensable attribute of a contract of employment:ethermere (St Neots) Ltd

v Gardiner[1984] 1RLR 240,McLeod v Hellyer Brothers Lt{{1987] 1RLR 232,
Clark v Oxfordshire Health Authority{1998] 1RLR 125 andMontgomery v
Johnson Underwood L{f?001] 1RLR 269. It is unnecessary in the present case to
examine these since Mr Sheldon on behalf of the Inspector accepted that if, taking
the period of the notional contract as a whole EDS was under no obligation to
provide work, the necessary element of mutuality was indeed lacking for that
period.

The argument that EDS was under no such obligation was founded entirely on the
provision in Clause 6.4 of the NESCO contract that:

In any event no payment will be made by NESCO to the
Company in respect of any contractual period not actually
worked including notice periods."

Mr McDonnell submitted that this provision had effect irrespective any contractual
period had not been worked: it might be simply because EDS had been unable or
unwilling to provide work.

In my judgment that is not the correct way to read this provision. Its purpose is to
emphasise that payment is dependent not only on the completion of proper
timesheets and invoices, but also on actual work having been done. It does not, in
my judgment, detract from the obligation on the client reflected in Clause 4.3 to
"allocate work to the Company."” Moreover, if the contract is read as containing no
obligation on the client to provide work, it is quite impossible to see what purpose
is served by the termination provisions in Clause 8.

TheRight of Substitution
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In Express and Echo Publications v Tanfd®99] 1RLR 367, CA, it was held that

a clause in a driver's contract providing that "[ijn the event that the contractor is
unable or unwilling to perform the services personally, he shall arrange at his own
expense entirely for another suitable person to perform the services" was
incompatible with the contract having been one of employment. The E.A.T has
subsequently held (sédacFarlanev GlasgowCity Council[2001] 1RLR 7) that a
more limited power of delegation is not necessarily inconsistent with a contract of
employment. In the present case the provision in question (Clause 9.1 of the
NESCO agreement) does not give Synaptek aglyt to perform the services by
anyone other than Mr Stutchbury. The effect of the contract is that, unless and until
agreed otherwise, the services do have to be performed personally by Mr
Stutchbury. In addressing the question whether that provision pointed to the
contract being one for services rather than of employment, the Commissioners were
entitled in my judgment to regard it as simply one fact among others, and, in
assessing the weight to be given totdt take into account the extent to which the
provision was utilised in practice.

Misplacedrelianceon FS ConsultingLtd v McCaul

29.

30.

31.

Mr McDonnell submitted that the Commissioners could be shown to have
misdirected themselves by their invocation, in paragraph 5.11 of the stated case, of
this decision of Special Commissioner Dr. Brice reported at [2002] SIC (SCD).
The contractual arrangements in that case bore some similarity to those in the
present case, but there were several distinguishing features. In particular the
working hours of the "employee" in that case were less flexible than Mr
Stutchbury's, there was a greater degree of control by the client over the services
performed by the "employee," there was no obligation on the "employee" to
maintain his own tools and equipment or undertake his own training, there was no
provision for the "employee" to have professional indemnity insurance, and the
"employee" had never worked for more than one "client" at a time.

Had there been anything ‘in the case stated to suggest that the Commissioners
thought that the facts if.S. Consultingvere indistinguishable from those in the
present case, there would have been a powerful argument for saying that they must
have misdirected themselves. However, all that they say is that the facts "bear a
close similarity” and that the principles set out by the Special Commissioner
therefore provide "a useful guide.” The relevant principles identified by Dr Brice
are set out in paragraph 44 to 51 of her Decision. She there began by stating the
principle that the question is one of fact to be determined having regard to all the
relevant circumstances. She then went on to summarise the effRetaofy Mixed
Concrete, Market Investigations, Hall v. Lorim@ndMcManus v. Griffiths.

In the present case no less than 23 authorities were cited to the Commissioners.
Their reference to the principles set outhktS. Consultingseems to me to have
been no more than an efficient and economical way of encapsulating the relevant
principles, and one which was justified by the close contextual similarity of the
facts in that case to the present one. It does not in my judgment demonstrate that



they misdirected themselves.

Conclusions

32.

If (as | have held) the Commissioners did not misdirect themselves in law, there
plainly was evidence before them which made the conclusion which they reached a
possible one. In support of the contention that the contract was one for services,
reliance could be placed (1) on the fact that Synaptek (and notionally Mr
Stutchbury) was in business on its (notionally his) own account, (2) the limited
control by EDS of time at which and the manner in which Mr Stutchbury
performed the services, (3) the right of substitution, (4) the fact that Synaptek was
responsible for Mr Stutchbury's training and the provision of computer facilities at
its own premises, (5) the express provisions in Clause 12 of the NESCO agreement
in relation to intellectual property rights, (6) the requirement in Clause 15.2 of the
contract for professional indemnity insurance, (7) the flexibility of the hours
worked by Mr Stutchbury and (8) the use by him of his own reference books (as to
which Mr McDonnell submitted that insufficient weight had been given to potential
character as tools of his trade). On the other side of the coin, however, were the
facts (1) that the minimum hours to be worked were broadly equivalent to a normal
working week, (2) that the only risk borne by Mr Stutchbury was the insolvency of
NESCO/EDS, (3) that the duration of the contract was for a fixed period (of 6
months) rather than in relation to the completion of a particular project, (4) that Mr
Stutchbury worked alongside EDS employees and was sufficiently integrated with
its workforce to have a line manager and (5) the requirement in Clause 4.4 of the
NESCO agreement (not in fact expressly adverted to by the Commissioners) that he
comply with all EDS instructions. The relative weight to be given to the various
factors (all of which are either mentioned or alluded to in the case stated) was a
matter for the Commissioners. It is not possible, in my judgment, to say that they
were wrong in law in the conclusion at which they arrived.

Errorin the Notice of Decision

33.

34.

There was one respect in which the Notice of Decision was erroneous, and the error
was not corrected, by the Commissioners. This is the wrinkle to which I referred in
paragraph 2 above. The Notice of Decision was directed to the arrangements
between Mr Stutchbury and EDS during the period frommMay 2000 to 29
October 2000. In fact, for the period fromt May 2000 to 3% August 2000 the
arrangements were not with EDS but with ITSA.

The error, such as it was, appears to have arisen from the way in which Synaptek
described the arrangements in initial correspondence with the Inspector. Although
the fact of the transfer of undertaking by ITSA to EDS as frohS&ptember 2000
was in evidence before the Commissioners no significance was attached to it by the
parties, and no relevant finding made by the Commissioners. The facts are,
however, not in dispute. The point has only come to be taken as an afterthought by
Synaptek's present advisors in the course of the appeal process.
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36.

Had the point been taken before the Commissioners it is impossible to see what
difference it would have made to the result save that they would almost certainly
have thought it right to amend the Notice of Decision by the insertion of
appropriate wording in relation to the period frorfi May 2000 to 3% August

2000. The only factual difference between the earlier (ITSA) period and the later
(EDS) period is that in the former case the "right" of substitution was deleted from
the NESCO agreement as frorft May 2000. It is a fair inference that this was
done at the prompting of ITSA which, as a government agency, did not wish to be
associated with a contractual provision which lent colour to an argument that the
arrangements should, for IR35 purposes, be interpreted as providing for services
rather than for employment. However that may be, it is plain that Synaptek's
separate arguments in relation to the earlier period would, if anything, have been
weaker than in relation to the later period.

Had the point been taken before the Commissioners they would have had the power
to amend the Notice of Decision in an appropriate manner and otherwise to confirm
it: see Section 10 of the Social Security Contributions (Trustor of Functions,) Act
1999. Since the facts were not in dispute there is no point in remitting the case to
them to consider the point. The Court has power to make the necessary
amendments to the Commissioners' determination (see Section 56(6) of the Taxes
Management Act 1970) and | propose to exercise that power.



SYNAPTEK LTD V GRAEME YOUNG (HMIT) (2003)
[2003] EWHC 645 (Ch)

Ch D (Hart J) 28/3/2003

TAX - COMMERCIAL LAW - EMPLOYMENT

NATIONAL INSURANCE CONTRIBUTIONS : EMPLOYED EARNER'S EMPLOYMENT : CLASS | : WORKER'S
ATTRIBUTABLE EARNINGS : SERVICE COMPANIES : HYPOTHETICAL CONTRACTS : INDIRECT
CONTRACTS : DURATION : INTERMEDIARY : IR35 LEGISLATION : PERSONAL SERVICE COMPANIES :
BUSINESS ON OWN ACCOUNT : CONTROL OF WORKERS : RIGHT OF SUBSTITUTION : INTELLECTUAL
PROPERTY RIGHTS : PROFESSIONAL INDEMNITY INSURANCE : FLEXIBILITY OF HOURS : MUTUALITY
OF OBLIGATIONS : QUESTIONS OF FACT : QUESTIONS OF LAW : MIXED FACT AND LAW : FINANCE ACT
2000 : REG.6(1) SOCIAL SECURITY CONTRIBUTIONS (INTERMEDIARIES) REGULATIONS 2000 : PARTS I-
V SOCIAL SECURITY CONTRIBUTIONS AND BENEFITS ACT 1992

The General Commissioners were entitled to find, as a question of mixed fact and law and applying
reg.6(1) Social Security Contributions (Intermediaries) Regulations 2000 SI 2000/727, that arrangements
between a software engineer and his client for the performance of services were such that, had they
taken the form of a contract between the engineer and client, it would have been a contract of service
with the engineer as employee. The engineer's service company was therefore treated as liable to pay
primary and secondary Class | contributions in respect of his attributable earnings from that
engagement.

Appeal by way of case stated from the decision of the General Commissioners dismissing an appeal by
a service company (‘Synaptek’) from a decision of the Inland Revenue that Synaptek was liable to pay
primary and secondary Class | contributions in respect of the attributable earnings of a software
engineer (‘'GS").

Synaptek had entered into an agreement with a company ('EDS') for the performance of services by GS.

The Inland Revenue concluded under reg.6(1) Social Security Contributions (Intermediaries)
Requlations 2000 SI 2000/727 that the circumstances of the arrangements were such that, had they
taken the form of a contract between GS and EDS, GS would be regarded for the purposes of Parts I-
V Social Security Contributions and Benefit Act 1992 as employed in employed earner's employment by
EDS.

On appeal Synaptek contended that the contract was one for services and relied on the following
aspects: (i) it was in business on its own account (as was GS, notionally); (ii) the limited control by EDS
of GS' performance of the services; (iii) the right to substitute alternative personnel; (iv) the fact that
Synaptek was responsible for GS's training and the provision of computer facilities at its own premises;
(v) the express provisions in relation to intellectual property rights; (vi) the requirement for professional
indemnity insurance; (vii) the flexibility of the hours worked by GS; and (viii) the use by him of his own
reference books.

Synaptek also contended that the question under reg.6(1) of the Regulations was a question of law so
that the Court of Appeal was free to substitute its own opinion.

In support of the contention that the contract was one of service, the Revenue relied on the following
facts: (a) the minimum hours to be worked were broadly equivalent to a normal working week; (b) the
only risk borne by GS was the insolvency of EDS; (c) the duration of the contract was for a fixed period
rather than in relation to the completion of a particular project; (d) GS worked alongside EDS employees
and was sufficiently integrated with its workforce to have a line manager; and (e) the requirement that
GS complied with all EDS instructions.

HELD: (1) The fact that the tribunal was asked by reg.6(1) of the Regulations to hypothesise a contract
comprising the arrangements directly between the worker and the client did not by itself convert the
guestion of what those arrangements were from being a question of mixed fact and law into a pure
question of law.

(2) For the purposes of reg.6(1) of the Regulations, the respective obligations of GS and EDS had to be
identified and, on the hypothesis that there was a contract between them, a conclusion formed as to
whether that contract was a contract of service or a contract for services.

The authorities showed that there was no one test that was conclusive for determining into which
category a particular contract fell.
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(3) The fact that Synaptek was in business on its own account was no doubt an important contextual
circumstance to be taken into account in determining whether the particular notional contract under
which GS was engaged by the client was one for services or of service, but it was no more than that,
and the weight to be given to it was a matter for the commissioners.

(4) The commissioners were right to conclude that there was mutuality of obligation between EDS and
Synaptek in the hypothetical contract.

(5) The commissioners were entitled to regard the substitution clause in the contract as one fact among
others, and, in assessing the weight to be given to it, to take into account the extent to which the
provision was utilised in practice.

(6) The commissioners' reference to the principles set out in FS Consulting Ltd v Patrick McCaul (HMIT)
(2002) LTL 18/2/2002 was no more than an efficient and economical way of encapsulating the relevant
principles and one that was justified by the close contextual similarity of the facts in that case to the
present one.

It did not demonstrate that they misdirected themselves.

(7) The commissioners had not misdirected themselves in law and there was evidence before them that
made the conclusion that they reached a possible one.

The relative weight to be given to the various factors was a matter for the commissioners and it was not
possible to say that they were wrong in law in their conclusion. Appeal dismissed.

Conrad McDonnell instructed by Bond Pearce for the claimant. Clive Sheldon instructed by Solicitor of Inland
Revenue for the defendant.

LTL 25/4/2003 : (2003) STC 543 : (2003) ICR 1149 :

Times, April 7, 2003

Document No. AC0104811

Source: Lawtel http://www.lawtel.co.uk , copyright acknowledged.
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TILBURY CONSULTING LTD v MARGARET GITTINS (HMIT) (SPC NO.0579) (2003)

Sp Comm (AN Brice) 15/8/2003

TAX - CIVIL PROCEDURE

DIRECTIONS : WITNESSES : SUMMONS : INTERESTS OF JUSTICE : CLIENTS : REAL COMMERCIAL RISK
: EMPLOYED EARNERS : CONTRACTS OF SERVICE : NOTIONAL CONTRACT

The interests of justice were best served by the grant of a witness summons even though the summons
posed areal commercial risk to the appellant taxpayer.

HELD:

Preliminary hearing on directions in an appeal from a decision of the respondent.

The appellant's director (‘R') contracted with the appellant (TCL") who contracted, through another
company, with Ford Motor Company ('Ford’).

The issue on the appeal was whether R would have been regarded as employed in employed earner's
employment by Ford if he had contracted directly with Ford.

The respondent wrote to a Ford employee ('B') to establish the nature of R's engagements with Ford via
a list of questions.

B answered the list and when questioned again voiced his displeasure at having been troubled by the
matter again.

The respondent sought a withess summons to be issued requiring B to give oral evidence at the appeal
as it was necessary to hear from both parties to the notional contract.

TCL objected that there was a real commercial risk that B or Ford might conclude that the arrangements
with TCL were more effort than they were worth if they were summoned to the appeal and argued for
B's evidence to be in writing according to the letters he had already answered.

The witness summons was to be issued.

The interests of justice were the overriding objective and they were best served by the grant of the
summons.

The presumption was that an application for such a summons would normally be granted.

The desirability of producing evidence from both the worker and the client was emphasised in the
explanatory leaflet on IR35 appeals and the decision in Lime-IT Ltd v Justin (2003) STC (SCD) 15.

It was clear that B had relevant evidence to give that might be expanded or clarified by oral evidence.
Judgment accordingly.

Theresa Naylor of Accountax Consulting Ltd (chartered tax advisers) for TCL. Barry Williams of the Inland
Revenue Appeals Unit London for the respondent.
LTL 11/9/2003 : (2004) STC (SCD) 1

Document No. AC0105730

Source: Lawtel http://www.lawtel.co.uk , copyright acknowledged.
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NS

WITNESS SUMMONS - application for - objected ta - whether commercial
risk to taxpayer ever-rides the interests of Jjustice - 1o -application allowed -

The Special Commissioners (Jurisdiction and Procedure) Regulations1994
ST 1994 No. 1811 Reg 5(1)

THE SPECIAL COMMISSIONERS

TILBURY CONSULTING LIMITED

Appellant
- énd -
MARGARET GITTINS
(HM INSPECTOR OF TAXES)
_ _ Respondent

Special Commissioner: DR A N BRICE

Sitting in public in London on 18 July 2003

Miss Theresa Naylor, of Accountax Cousulting Limited, Chartered Tax Advisers, for

the Appellant

Mr Barry Williams, of the Inland Revenue Appeals Unit Londen, for the Respondent

" © CROWN COPYRIGHT 2003
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REASONS FOR DIRECTION

Backgrouand

1. On 12 June 2003 the Special Commissioners gave notice of a preliminary
hearing in this appeal which is an appeal by Tilbury Consulting Limited (the Appellant)
against a decision of Mrs Margaret Gittins (the Respondent). Thereafter the parties
correspended and agreed a number of directions. However, ibe Respondent wanted a
witness summons to be issued to Mr lan Baker of Ford Motor Company (Ford) requiring
his attendance at the hearing of the appeal to give oral evidence but the Appellant
objected. The preliminary hearing was held on 18 July 2003 and a number of Directions
were given at that hearing. Direction {2) was that, on the application of the Respondent,
the witness summens would be issued. Direction (2) stated that reasons for the Direction
wonld be given separately. These are the reasons referred to.

The Regulations

2. The procedure before the Special Commissioners 18 governed by the Special
Commissioners (Jurisdiction and Procedure) Regulations 1994 SI 1994 No. 1811
Regulation 5 contains the provisions about the summoning of witnesses and the relevant

part provides:

"5(1} Where a party to any proceedings requirces the attendance of a persen at the.
hearing of those proceedings to give evidence or to produce any document in his possession,

custody or power relevant to the subject matter of the proceedings, a Special Commissioner

may, on the application of that party, issue a summons (in this regulation referred to as a

"witness summons”) requiring the attendance of that person at the hearing, or the

production of the document, wherever that person may be in the United Kingdom".

The facts relevant to the application

3. Mr Roger Tilbury, a director of the Appellant, contracts with the Appellant who
contracts with Compuware who contracts with Ford. The issue in the appeal is whether,
had the arrangements taken the form of a confract bhetween Mr Tilbury and Ford, Mr
Tilbury would be regarded as employed in employed earner's employment by Ford (see
F 8§ Consulting Limited v McCaul [2002] STC (SCD)} 138 at paragraph 8(2)).

4. On 7 Seplermber 2001 the representatives of Mr Tilbury contacted the Inland
Revenue and asked for an opinion about his status. With the consent of Mr Tilbury, the
Respondent wrote on 19 February 2002 to Mr lan Baker of Ford. The Respondent said
that' she had 1eceived an enquiry in respect of Mr Tilbury who supplied consultancy
services through his own limited company 1o Ford. She said that she needed to establish
{he exact nature of the texms and conditions which existed in Tespect of the engagements
and asked Mr Baker to provide information in reply to twenty-two detailed questions.

5. On 18 July 2002 Mr Baker sent a reply by facsimile transmission to the
Respondent's twenty-two questions. On 6 August 2002 the Respondent wrote to the
Appellant's representatives to say that she had considered the information supplied by
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Ford and was of the opinion that, if there had there been a contract between Ford and Mr
Tilbury, it would be considered 1o be a contiact of service. Further correspondence
between the parties followed and, on 4 December 2002, the Respondent wrote again to
the Appellant's representatives {0 say {hat she had not changed her view. The last
paragraph of that letter stated that the opinion in it did not create a decision subject to
appeal but the Appelant could request a section 8 decision against which there was a

right of appeal.

6. Without informing the Appellant of her intention so to do the Respondent wrote
again to Mr Baker on 6 January 2003 and asked for some further information about the
use of a substitute if Mr Tilbury were pot available. Mr Baker replied on 14 January
2003 to give the information requesied. The tone of his reply gave the impression that he
had not been too pleased to have been troubled again about the matier.

The argnments of the Inland Revenne

7. For the Inland Revenue Mr Williams applied for the witness summons. He
argucd that, i order 10 decide the issue in the appeal, it was necessary for the Special
Commissioners to have evidence from both parties to the notional contract and he
referred to the supplement to the Explanatory Leafiet about appeals and other
proceedings before the Special Commissioncrs entitied ""IR35" Appeals" published by
the Presiding Special Commissioner on 21 March 2002. He also relied upon paragraph -
10 in Lime-IT Limited v Justin [2003] STC (SCD) 15. If a wilness sunmumnons were not
issued it would mean that the appeal would be decided without oral evidence from one
of the parties to the notional contract and the Special Commissioners would be unable to
see and hear 2 witness give that evidence and ask questions of their own. It would ot be
adequate for further information tv be obtained in writing or through the Appellant's
representatives. Mr Williams argued that the interests of justice over-rede the arguments
put forward on behalf of the Appellant. .

© The arguments of the Appellant

8. For the Appellant Miss Naylor arpued that there was a real commercizl nsk to
the Appellant if the Witness summons were issued. One of Mr Tilbury's contracts had
already been terminated and there was a real risk that Mr Baker or Ford might conclude
that the arrangements with Mr "Tilbury were more trouble than they were worth. The tone
of Mr Baker's second letter of 14 January 2003 indicated (hat he might be losing his
patience. Further, Mr Baker had alrcady written twice to the Inland Revenue and so his
evidence was in writing. The Appellant did not challenge the written evidence and the’
oral evidence would only duplicale it. Ms Naylor distinguished Lime-IT where there was
no evidence from the client but in this appeal there was evidence in writing from Ford.
Ms Naylor rclied upon regulation 17(6) which provided that the Tribunal conid not
refuse to admit evidence which would be admissible in proceedings before a court of
Jaw. She argued that, under regulation 5(4)(b), Mr Baker could not be cross-examined by
the Inland Revenue and it was, therefore, difficult to see what his presence would add.

Reasons for directions



10

15

20

25

30

35

1440

45

9.

Before considering the arguments of the partics 1 set out the relevant provisions

of the supplement to the Explanatory Leaflet referred 1o by Mr Williams. The relevant
paragraphs state:

10.

"].  What is an IR35 appeal? : _

An IR35 appeal is an appeal against a decision of the Iniand Revenue that
payments made 10 intermediaries such as service companies should be treated as
earnings of the worker for the purposes of income tax andfor national msurance

contributions.

In IR35 appeals the worker is called "the worker", the service company (or other
intenmediary) is called "the intermediary”, and the person, firm or company 10

. whom the worker supplies work is called "the cl ient".

3. Why is an IR35 income fax appeal upusual? :

An IR35 income tax appeal is unusual because it is the intermediary which
receives the decision from the Inland Revenue and so it is the intermediary
which is the appellant in the appeal. However, the two persons most affected by
the decision of the Inland Revenue are the worker and the client and neither of

these are the appellant in the appeal

8. What oral evidence is likely to be needed? : .
Since the question to be decided is whether the worker should be regarded as an
employee of the client it would be helpful for both the worker and someone from
{be client to give oral evidence about the factors mentioned in 6 above. Oral
evidence would also be useful about: the extent to which the terms of the written
contracts have been carried out; whether there has been any unwritten variation
in the contracts; and whether any additional terms have been implied in the

contracts.

9. How should I get evidence from the client? -
You can ask someone from the chent to attend at the hearing of your appeal and
o give evidence on your behalf.

If you wish to make surc that sorneone comes then you can apply in writing for a
witness summons. Please read paragraph 6 of the Explanatory Memorandum

which tells you how to do this."

These paragraphs explain the desirability of producing evidence from both the

worker and the clicnt, In Lime-IT there was no witness to give evidence on behalf of the
client and the Special Commissioner said, in paragraph 10:

“In future cases on this legislation (and its income tax equivalent) the Special
Comrnissioners will wish to explore at a preliminary hearing whether it 15
possible to obtain evidence from the client."
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11.  Once again this emphasises the desirability of producing evidence from both the
worker and the client.

12.  With those matlcrs in mind 1 turn 1o consider the arguments of the parties and
here I have to balance the interests of justice on the one hand and the commercial risk to

Mr Tilbury on the other.

13.  Dealing first with the interests of justice this 1s, of course, the over-riding
objective. Although regulation 5 gives the Special Commissioners a discretion as to
whether to issue a wilness summons {he presumption must be that an application for
such a summons will normally be granted. Regulation 5(11) provides that a peyson on
whom a witness sumumons has been served may apply to bave it set aside and no doubt
that would be done if a summons were not applied for in good faith, or if the witness was
unable to give relevant evidence, T if the application were irrelevant, speculative or
oppressive. In this appcal 1 am satisfied {hat the application is none of those things and it
is clear that Mr Baker has televant evidence to give. The document published by the
Presiding Special Commissioner, and the decision in Lime-IT, emphasise the desirability
of his giving it. It is also relevant that, although the Appellant in this appeal is Tilbury
Consulting Limited, there will be no difficulty in Mr Tilbury personally giving oral
evidence about his notional contract with Ford. It is, therefore, desirable for the other

party to the notional contract (Ford) to grve oral evidence about it as well.

14. - The Appellant argues that Mr Baker's evidence is already in documentary form
and that the oral evidence will only repeat this. However, that is not inevitable and the
documentary evidence may well be expanded and/or clarified by oral evidence.

15.  The Appellant's main argument s the commercial risk faced by ‘Mr Tilbury.
Whilst fully appreciating this I have reveriheless concluded that the interests of justice

 are best served by granting the application for the issne of the Witness Surnmaons.

Direction

16.  For the above 1¢asons a Direction has been given that a witness summons be
jssued to Mr Tan Baker of Ford requinng his attendance at the hearing of the appeal to
give oral evidence. When the date of the hearing has been fixed the surmons will be

issucd.
AMonita raatr
DR NUALA BRICE
SPECIAL COMMISSIONER
RELEASE DATE
SC 1020/ . "
12.03.%12 ’ 15 A6 7003
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National insurance - earnings of workers supplied by service companies etc. -
provision of services through intermediary - worker establishing information
technology company - company contracting with agency for provision of
information technology services to client of agency - whether company liable for
national insurance contributions on earnings of worker - whether, if arrangements
had taken the form of a contract between worker and client, worker would have
been regarded as gainfully employed by the client - Social Security Contributions
(Intermediaries) Regulations 2000 SI 2000/727, Reg 6(1)(c) - Social Security
Contributions and Benefits Act 1992, section 44

THE SPECIAL COMMISSIONERS

ANSELL COMPUTER SERVICES LIMITED Appellant
- and -
DAVID RICHARDSON
(HM INSPECTOR OF TAXES) Respondent

Special Commissioner: G AARONSON QC

Sitting in London on 23 March and 16 April 2004
David Smith, Accountax Consulting Limited, on behalf of the Appellant

Kevin Gleig, HMIT, Regional Appeals Unit on behalf of the Respondents

© CROWN COPYRIGHT 2004



10

15

20

25

30

35

40

45

DECISION

The nature of these appeals

1.

These appeals are brought by Ansell Computer Services Limited (“ACSL”) which
has its registered office in St Albans, Hertfordshire. ACSL has been in business
since 1986.

From that time until the present Mr Michael Ansell has been a director and
shareholder in ACSL and, quite clearly, is its key asset.

Mr Ansell is a very experienced, and very highly regarded, computer software
engineer, with particular expertise in the defence sector. For several years he has
been working on the software elements of weapons and other defence systems,
acting as part of a large team of specialists given the overall task of designing,
developing and testing the relevant electronic systems.

In the periods in question Mr Ansell worked at the premises of two different
companies working in the defence sector. The first was Alenia Marconi Systems
Limited (“Marconi”’) and the second was BAe Systems Avionics Limited
(“BAe”). Mr Ansell’s work for both of the companies was at the same premises
(BAe had taken over some of the work previously carried out by Marconi
following the acquisition in 1999 of the defence electronics business of GEC and
the Marconi group by British Aerospace PLC).

As a matter of form ACSL’s appeal is against Decision Notices given by Mr M
Justin, an officer of the Board of Inland Revenue, under section 8 Social Security
Contributions (Transfer of Functions, etc.) Act 1999. The Decision Notices in
question relate to the officer’s opinion as to whether ACSL is liable to pay
National Insurance Contributions in respect of the payments made by Marconi
and BAe for the work performed by Mr Ansell. This potential liability arises
from what is commonly referred to as the “IR35” legislation - i.e. the Schedule E
and NIC rules first announced in the Inland Revenue Press Release No 35
following the Spring Budget of 2000. In brief, these rules apply where a person
(described as “the worker”) is made available to work for some other person
(described as “the client”) by a third party (usually the worker’s own limited
company and referred to as “the intermediary”). Applying those terms to the
present case, Mr Ansell is “the worker”, his company ACSL is “the
intermediary”, and Marconi and BAe were “the clients”.

I will in due course refer to the legislation, the contractual arrangements (so far as
they can be ascertained or inferred), the nature of Mr Ansell’s work and the way
in which he provided it. I will also summarise the guidance given in the case law.
I have used the word “summarise” advisedly, as the alternative would be to write
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10.

a decision of inordinate length, given the fact that the parties’ skeleton arguments
together run to about 90 pages and cite well over 30 authorities. I mention this
not to criticise the parties, whose arguments were very helpful and well presented.
The point I am making is simply that cases of this sort have to be decided upon an
overall view of the facts in the light of the guidance given by earlier cases.

At the heart of the dispute is the question whether Mr Ansell would have been
employed under a contract of service if (contrary to the actual contractual
arrangements) he worked for the clients under a direct contract. To put it another
way, supposing that Mr Ansell had worked for Marconi and BAe under a direct
contract between him and them, would he have been their employee?

Both parties agree that what might be referred to as the onus of proof (i.e.
satisfying me that the supposed relationship would have been a contract for the
provision of services (i.e. as an independent contractor and not as an employee))
rests upon the Appellant, ACSL.

For the reasons which I shall explain, I have formed the view that Mr Ansell
would, on the supposed direct contractual relationship with Marconi and BAe,
have worked for them in the periods in question as an independent contractor, and
not as an employee.

The Decision Notices

The appeals against the Decision Notices

11.

In January 2001 Mr Ansell asked the Inland Revenue for formal decisions on two
periods of work which he performed. The first was from 1 July 2000 until 30
September 2000, when he worked for Marconi. The other was from 2 October
2000 to 30 March 2001, when he worked for BAe. The Inspector gave his
opinion on 27 December 2002. This was disputed by the Appellant whose
representatives asked for formal Decision Notices to be issued. These were made
on 16 May 2003.

The relevant legislation

12.

13.

Section 75 of the Welfare Reform and Pensions Act 1999 inserted, with effect
from 22 December 1999, a new section 4A into the Social Security Contributions
and Benefits Act 1992.

That new section enabled the Treasury to make Regulations which would give
effect to the IR35 proposals for NIC purposes. The key provisions of section 4A
are as follows —

“(1)  Regulations may make provision for securing that where —



10

15

20

25

30

35

40

45

)

3)

(a)

(b)

(©)

an individual (“the worker”) personally performs, or is
under an obligation personally to perform, services for the
purposes of a business carried on by another person (“the
client”),

the performance of those services by the worker is (within
the meaning of the regulations) referable to arrangements
involving a third person (and not referable to any contract
between the client and the worker), and

the circumstances are such that, were the services to be
performed by the worker under a contract between him and
the client, he would be regarded for the purposes of the
applicable provisions of this Act as employed in employed
earner’s employment by the client,

relevant payments or benefits are, to the specified extent, to be
treated for those purposes as earnings paid to the worker in respect
of employed earner’s employment of his.

For the purposes of this section —

(a)

(b)

“the intermediary” means —

(1) where the third person mentioned in subsection
(1)(b) above has such a contractual or other
relationship with the worker as may be specified,
that third person, or

(i1) where that third person does not have such a
relationship with the worker, any other person who
has both such a relationship with the worker and
such a direct or indirect contractual or other
relationship with the third person as may be
specified; and

a person may be the intermediary despite being —

(1) a person with whom the worker holds any office or
employment, or

(i1) a body corporate, unincorporated body or
partnership of which the worker is a member;

and subsection (1) above applies whether or not the client is a
person with whom the worker holds any office or employment.

Regulations under this section may in particular, make provision —
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14.

15.

(a) for the worker to be treated for the purposes of the
applicable provisions of this Act, in relation to the specified
amount of relevant payments or benefits (the worker’s
“attributable earnings”), as employed in employed earner’s
employment by the intermediary;

(b) for the intermediary (whether or not he fulfils the
conditions prescribed under section 1(6)(a) above for
secondary contributors) to be treated for those purposes as
the secondary contributor in respect of the worker’s
attributable earnings.”

The expression “employed earner’s employment” in subsection 4A(1)(c) is
explained in section 2 of that Act as meaning employment either under a contract
of service or in an office with emoluments chargeable to income tax under
Schedule E.

The Regulations empowered by section 4A of the 1992 Act are the Social
Security Contributions (Intermediaries) Regulations 2000. The key passage in the
Regulations is to be found in paragraph (1) of Regulation 6 which is in very
similar (but not identical) terms to the provisions of subsection 4A(1) of the 1992
Act. The differences are accounted for by the fact that some of the expressions
are terms defined elsewhere in the Regulations. Regulation 6(1) reads as follows

“(1)  These Regulations apply where —

(a) an individual (“the worker”) personally performs, or is
under an obligation personally to perform, services for the
purposes of a business carried on by another person (“the
client”),

(b) the performance of those services by the worker is carried
out, not under a contract directly between the client and the
worker, but under arrangements involving an intermediary,
and

(c) the circumstances are such that, had the arrangements
taken the form of a contract between the worker and the
client, the worker would be regarded for the purposes of
Parts I to V of the Contributions and Benefits Act as
employed in employed earner’s employment by the client.

(2) Paragraph (1)(b) has effect irrespective of whether or not —

(a) there exists a contract between the client and the worker, or
(b) the worker is the holder of an office with the client.

3) Where these Regulations apply —
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16.

17.

(a) the worker is treated, for the purposes of Parts I to V of the
Contributions and Benefits Act, and in relation to the
amount deriving from relevant payments and relevant
benefits that is calculated in accordance with Regulation 7
(“the worker’s attributable earnings™), as employed in
employed earner’s employment by the intermediary, and

(b) the intermediary, whether or not he fulfils the conditions
prescribed under section 1(6)(a) of the Contributions and
Benefits Act for secondary contributors, is treated for those
purposes as the secondary contributor in respect of the
worker’s attributable earnings,

and Parts I to V of that Act have effect accordingly.

(4) Any issue whether the circumstances are such as are mentioned in
paragraph (1)(c) is an issue relating to contributions that is
prescribed for the purposes of section 8(1)(m) of the Social
Security Contributions (Transfer of Functions, etc.) Act 1999
(Decision by Officer of the Board).”

There is no dispute that Mr Ansell is “the worker” for the purposes of Regulation
6 (and also section 4A of the 1992 Act). Likewise there is no question that
Marconi (and, subsequently, BAe) is “the client” for the purposes of Regulation 6
(and the “third person” referred to in section 4A).

The dispute turns solely upon the question whether the circumstances are those
described in sub-paragraph 6(1)(c) of the Regulations (corresponding to
subsection 4A(1)(c) of the 1992 Act), which I have italicised for ease of
reference.

The Evidence

18.

19.

Three witnesses gave evidence. The first was Mr Michael Ansell, “the worker” in
relation to each of the two contracts under dispute.

The second was Mr Paul MclIntosh, who was an employee of BAe, and was the
Project Software Manager for the particular project on which Mr Ansell worked.
This project involved the development of certain radar systems. Evidence as to
the nature of the systems, and the particular elements of it on which Mr Ansell
and others worked was given in sufficient detail for me to form a broad
understanding of it. Given that the work relates to elements of defence systems |
do not think it appropriate to go into any more detail than is necessary in this
written Decision. Accordingly, for present purposes I shall simply describe this
project as “the D Project”.
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20.

21.

22.

The final witness was Mr David Coulbeck. At the material time he was employed
by Marconi as Software Project Manager on the earlier of the two defence
projects on which Mr Ansell worked. For the same reason as applies to the D
Project I think it sufficient to note that the Marconi project involved the software
for part of a guidance system, and I shall refer to it simply as “the B Project”.

Each of these witnesses produced a witness statement, upon which they were
examined and cross-examined. Mr Ansell was called as witness for the
Appellant, represented by Mr David Smith. He was cross-examined by Mr Kevin
Gleig for the Inland Revenue. Mr McIntosh and Mr Coulbeck were witnesses for
the Inland Revenue, and were called by Mr Gleig and cross-examined by Mr
Smith.

I consider that each of the witnesses gave evidence to the best of their
recollection. For the most part the evidence of each of them was consistent with
the evidence given by the others, and also with the (fairly scant) relevant
documentation. There was, however, one significant point on which the evidence
of Mr Ansell was inconsistent with that of Mr Coulbeck (while, on the same
point, Mr Ansell’s evidence was consistent with the evidence given by
Mr Mclntosh). This related to the question whether Mr Ansell could be required
to work on any given occasion during the period of his contract (as Mr Coulbeck
thought was the case) or whether, on the other hand, Mr Ansell was free to take
time off to suit his own convenience without seeking the permission of Mr
Coulbeck in his capacity as Project Manager. I shall discuss this in a little more
detail later on, but on this point I have formed the view that Mr Ansell’s evidence
is to be preferred as representing the true contractual state of affairs. Mr
Coulbeck, I believe, assumed that he had the power to require Mr Ansell to work
on any specified occasion. But since he was not involved in making the
contractual arrangements and the issue had not come up in practice he probably
did not know what the true position was.

The Contractual Chain between Mr Ansell and Marconi

23.

24.

From the evidence before me the contractual chain linking Mr Ansell with
Marconi was as follows. On 30™ June 2000 ACSL (“the intermediary” for the
purposes of the IR35 rules, and “the supplier” as described in the contract) entered
into a contract with a company called Centre Dynamics Limited (“CDL”)
(described in the contract as “the agent”). Under this agreement CDL would find
an “End-user” for the services supplied by ACSL. The contract was expressed to
be for an unlimited period, until terminated by breach or mutual consent. It
included terms entitling CDL to terminate the agreement if the supplier fails to
perform the tasks required for any End-user with reasonable skill.

The agreement also contained a detailed provision enabling ACSL to withdraw
from part of the work placed by CDL with the End-user, provided (i) that the End-
user was given reasonable notice, (ii) that the absence would not interfere with the
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25.

26.

27.

28.

29.

overall achievement of the work programme or its agreed timetable, and (iii) if
appropriate ACSL would offer a suitably qualified substitute to continue the work
for the End-user.

One other significant term needs mentioning. The contract included a provision
which required CDL to conclude an agreement with each End-user which itself
reflects the terms of the agreement between ACSL and CDL. It was specifically
provided that such an agreement would include, inter alia, a substitution clause in
the form contained in the ACSL-CDL agreement, the effect of which is
summarised above.

So far as payment is concerned, the agreement provided that CDL would pay
ACSL £40.20 per hour for the work performed by ACSL, subject to a maximum
number of hours set out in a schedule (which specified the services to be rendered
to the End-user). That schedule stated that the total number of hours would not be
expected to exceed 550.

Applying the provisions of that agreement to the known facts in the present case,
the agreement was as follows. ACSL would provide the services of Mr Ansell to
Marconi for the purpose of carrying out work of a particular nature, for what was
expected to be a maximum of 550 hours; CDL would pay ACSL at the rate of
£40.20 per hour. The agreement does not control the amount of money which
CDL would charge Marconi, which would be a matter for negotiation between
CDL and Marconi. The difference between the price paid by Marconi to CDL
and the price paid by CDL to ACSL would represent CDL’s profit margin.

To continue the contractual chain, it is clear that some arrangement was entered
into by CDL with Marconi, under which Mr Ansell would be provided as a
contractor to work on the B Project. There is, however, no signed contract to this
effect, nor was any evidence on this given by CDL which, I was told, is no longer
in business. Regrettably there is also no clear evidence as to this contractual link
from Marconi itself, as Mr Coulbeck made it clear that he was not responsible for
the contractual terms governing the engagement of contractors. The problems
that can arise by imposing the tax or NIC liability under the IR35 legislation upon
an intermediary (ACSL), while providing no means of enabling the intermediary
to require “the client” (Marconi in this case) to explain its contractual
arrangements with another party (CDL in this case) has been commented on by
the Special Commissioner Dr Avery Jones in Lime-IT Limited -v- Justin [2003]
STC (SCD) 15 at page 20a; and, more extensively, by the Special Commissioner
Dr Brice in Tilbury Consulting Limited -v- Gittins No 1 [2004] STC (SCD) 1. 1
share their concern; but in the present case I consider that the material before me
is sufficient to enable me to form a view as to the nature of this particular link in
the contractual chain.

The relevant documents, much relied on by Mr Gleig, take the form of
amendments to purchase orders raised by Marconi on CDL. They are barely
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30.

legible, and are cryptically expressed. For instance, one of them refers to
extending the “L of L”. From the witness evidence it is tolerably clear that “L of
L” stood for the “limit of liability” of Marconi, and the amount of the LoL
represented the maximum number of hours at an agreed hourly rate (£42 in the
case of one of the documents) for which Marconi would engage the services of
Mr Ansell. Following extensive discussion and questioning the witnesses on this,
it seems that this really did represent the maximum, and was not a fixed number of
hours for which Marconi was agreeing to engage Mr Ansell’s services.

On the evidence which I have heard it seems that the parties were, in practice,
able to get on with the arrangement in a practical way and without difficulty. I
conclude that the practical arrangement agreed between CDL and Marconi was
that Mr Ansell would work at Marconi on the specified project for a number of
hours which was not expected to exceed 550. Because of the absence of clear
evidence on the point, I have not been able to conclude whether or not Marconi
had been made aware by CDL of the key terms of the agreement between ACSL
and CDL. Specifically I do not know whether Marconi had been made aware of,
and agreed to, the substitution provisions in the ACSL-CDL contract. However, |
infer from the evidence of the witnesses that the practice of substitution was
recognised by Marconi (and also BAe), even though it would rarely arise in
practice.

The framework in which Mr Ansell worked in practice at Marconi

31.

32.

I have already described the written contractual links, so far as they can be found.
I shall now flesh out the relationship between Mr Ansell and Marconi from the
witness evidence given before me.

Mr Ansell, together with a few other individuals, was engaged as a contractor to
work on the B Project. There were in fact four teams, each comprising
approximately six individuals, with each team devoting itself to a particular
element of the software package involved in the B Project. Although his
engagement (as the personnel provided by CDL to Marconi) was for the 3 months
beginning July 2000, this was in fact a renewal of similar arrangements which had
started 2 years earlier. It was explained to me that the B Project had a number of
stages, with different elements being involved in each stage. The policy of
Marconi was to use permanent employees for the majority of the work, with
specialist contractors being added to the teams where necessary to ensure that the
teams could accomplish their respective tasks as each stage of the B Project came
to be worked upon. The non-employee contractors were, in a sense, “buffer
stock”, being personnel who would supplement the teams with the necessary
expertise, but on the basis that they could be dispensed with without the
complications which employment law imposes in respect of employees. Indeed,
Mr Coulbeck was of the view that he could dispense with the services of Mr
Ansell, and other contractors in his position, on as little as one day’s notice if, for
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33.

34.

35.

whatever reason, he did not consider that their contribution was needed to
complete any given stage of the project.

So far as working hours were concerned, Mr Ansell was adamant that he was not
obliged to work any particular number of hours in any given day or week, that he
could turn up when he liked (subject only to safety considerations, which I shall
expand upon in a moment). He was also adamant that he could take time off at
his own choosing, say to play golf if he wished; and in such case he did not have
to seek permission from Mr Coulbeck or anyone else, and would merely inform
them as a matter of courtesy. While Mr Coulbeck did not share this view I have,
as noted earlier, concluded that Mr Ansell’s evidence is to be preferred on this
point, particularly since it coincided with the views of Mr McIntosh (who was Mr
Coulbeck’s opposite number in the BAe contract).

As it happens, Mr Ansell was as diligent as he was skilled, and he did in fact work
fairly conventional hours, so that his perceived freedom to turn up or not as he
wished was a matter of principle rather than practice. There were also a number
of significant factors which encouraged Mr Ansell to work at conventional times.
First, he was part of a team which worked on particular elements of a particular
phase of a weapon development programme. If his work lagged behind that of his
colleagues, or raced too far ahead of them, there would be problems in co-
ordinating their output. Secondly, as his computer programming work was
wholly involved in secret defence projects it was inevitably the case that it had to
be carried out on a secure computer system housed in a secure building. This
meant that he had to use a particular computer at a particular workstation, and
therefore could not do any of the actual work at home or elsewhere using a laptop
etc. Thirdly, some of the non-computer equipment which he had to use from time
to time was extremely expensive (certain items costing over £1 million) and
therefore obviously having to be located in secure premises; but some of it could
also be quite dangerous to use. Mr Ansell’s evidence on this was graphic: when
asked why he would not be permitted to work late at night in the secure premises,
he explained that this was for “safety reasons. The company did not want people
getting electrocuted whilst using expensive equipment”. It seems that the chances
of catastrophic events of that sort occurring would considerably increase if he, or
any other contractor or employee, was permitted to work alone long before or
long after normal working hours.

Although, for the reasons described, Mr Ansell was not permitted to carry out his
work anywhere outside the designated secure premises, and using the designated
secure computer system, he did in fact spend a few hours each week at home
keeping himself abreast of new thinking and developments in his field. His
evidence was that he would spend up to 5 hours a week doing this without any
remuneration from Marconi and, insofar as it involved books or journals etc., at
his own expense. This contrasted with the position of an employee, who would
ordinarily expect to do this work during paid time, and with any out of pocket
expenses borne by the employer.
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As regards the number of days or hours worked on each particular phase of the
project, Mr Ansell agreed that he did in fact work consistently throughout the 3
month period of the contract; but explained that this was so for the reasons
described above - essentially to ensure that his work dovetailed with the work of
colleagues in his team, and also with the work of the other teams working on the
same phase of the development. He was clear in his own mind, however, that he
was providing his services to achieve a particular task in the allotted timeframe,
and that he had no right to expect that he would be offered the opportunity to
work on the next phase. As it happened, however, he was re-engaged at the end
of each phase until completion of the B Project.

So far as supervision and control was concerned, the evidence was that Mr Ansell
had considerable expertise and therefore did not need instruction or control, in the
traditional sense, as to how he carried out his responsibilities. However, he was
working as part of a team which was working in conjunction with other teams,
and consequently his work, like that of everyone else, had to be overseen by the
project manager. Mr Ansell was also expected to take part in peer discussions,
and did so regularly and diligently.

Finally, in a number of practical respects Mr Ansell, like other contractors, was
treated differently by Marconi from its employees. For example he was not
entitled to join the employee social club, or to use employee on-site parking
facilities. He did not have any entitlement to a company pension plan, or share
options, or company-related bonus payments, or healthcare or a company car. So
far as pay was concerned, he did not receive sick pay or holiday pay, was not
entitled to statutory paternity pay or redundancy payments if his particular work
was curtailed. These were some of the practical consequences of being (as a
matter of general law) a contractor, and not an employee, and hence falling
outside the legislation and the non-statutory practices which benefited and
protected employees. Indeed, avoiding the need to make these protections and
benefits available to contractors was one of the commercial reasons that led
Marconi to engage people like Mr Ansell as contractors and not as employees.
This was a genuine commercial advantage sought by Marconi, and the
corresponding disadvantage was something which Mr Ansell was genuinely
prepared to accept in order to attain the greater element of flexibility and
independence which contractor status conferred.

The contract with BAe in practice

39.

Mr Ansell explained that by the end of September 2000 the B Project was just
about complete and, so far as he was concerned, “my packages of work were
complete”.

11
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44,

Shortly beforehand he had a chance meeting with Mr MclIntosh in the car park of
the building where Mr Ansell was working on the B Project. At that time Mr
Mclntosh was the project software manager for the D Project (relating to certain
radar systems). He was responsible for building the team to run the project, and
had already engaged four BAe employees, some of whom had extensive
experience. However, he considered that there was a need for the particular
expertise which someone like Mr Ansell could bring, and wanted him to join the
team.

The contractual arrangements involving Mr Ansell and BAe were very similar to
those which I have described earlier in relation to Marconi. On 30™ September
2000 ACSL entered into an agreement with CDL, in terms which are not
materially different from the 30" June agreement described above. The services
to be provided would be for a total number of hours not expected to exceed 1,000,
and the rate of payment (as in the earlier agreement) was to be £40.20 per hour.

Again, as with the Marconi agreement, there is no evidence as to the
arrangements entered into by CDL with BAe. Given that the arrangement seemed
to work perfectly well in practice, I infer that BAe were broadly aware of CDL’s
agreement with ACSL (or, at least, with Mr Ansell). I also conclude that BAe
were generally aware of the possibility of substitution if Mr Ansell would for
some reason be unable to complete his work.

As to the practical aspects of the BAe arrangement, the evidence of Mr McIntosh
(who, as noted above, was called as a witness by the Inland Revenue) was wholly
consistent with that given by Mr Ansell. So far as concerned Mr Ansell’s hours
of work, holiday arrangements, notification of prospective absence etc., Mr
MclIntosh was quite clear that the arrangements concerning Mr Ansell were
significantly different from those which applied to employees. For example, so
far as holiday arrangements were concerned, the cross-examination was as
follows -

Question: “I am more concerned with the process of him [Mr Ansell]
having to get permission or not.”

Answer: “There is no defined process in our company that [ am aware of
that requires contractors to ask for permission to take holiday.”

Question: “Is it fair to say that, in that regard, he would be different from
an employee -”

Answer: “He was different, definitely, in that area.”

On another significant point Mr Mclntosh echoed the evidence of Mr Coulbeck.
So far as BAe was concerned, the only problems that would arise with the
payment to Mr Ansell would be if his work exceeded the estimated and budgeted
time. The time in this context was the six month period beginning 1% October,
during which Mr Ansell was expected to work for no more than the specified
number of hours for a total cost (to BAe) of approximately £51,480. If, for
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whatever reason, there was insufficient work for Mr Ansell to do to justify that
cost, then he would simply do less and the money would be saved. As Mr
Mclntosh put it “That is not a problem if I do not need his services, if we
underspend; the only problem would occur if we exceeded that time.” This was
consistent with the general policy relating to contractors. When asked why he did
not hire Mr Ansell for 18 or 24 months (being the estimated length of time to
complete the D Project) he replied:

“Because the policy in the company would be that contractors are hired for
the shortest period of time and then when their services are no longer
required, you get rid of them. But of course you would look at the end of
a period if you still have tasks to carry out, you would resubmit the form,
resubmit the justification, explain why you need someone and effectively
start the process of recruitment again. But the company does not really
encourage project managers to keep contractors longer than they need to
be kept.”

At this point (which has relevance to Mr Smith’s argument based on mutuality of
obligation) it is worth recalling the comments of Mr Coulbeck. In re-examination
Mr Gleig asked Mr Coulbeck the following:

Question: “Mr Smith asked if you had an obligation to provide work for Mr
Ansell. In the period that is under review, which is the three
month period, did you have an obligation to provide work
throughout that period?”

Answer: We had taken him on because we wanted him to do something, so
if we suddenly found we no longer had any work, the project was
cancelled or some such, then we would have closed the contract.
He would have left us.”

Question: “How would you have given him notice?”

Answer: “I believe, it was very short, like a day, I could give; whereas with
a permanent member of staff I could not do that. It would be a
much bigger issue because it was then redundancy.”

As to the question of substitution, Mr Mclntosh stated that the contracts manager
of BAe informed him that he was in principle prepared to allow a substitution,
providing of course that a suitable candidate could be found. On that aspect the
evidence was that it would be hard but not impossible to find suitable candidates,
and that Mr Ansell might know some suitable individuals with the requisite level
of security clearance.

As with the Marconi arrangement, BAe did not give Mr Ansell rights relating to
parking, car, pensions, share options, healthcare etc. There was no material
difference between this aspect of his engagement with BAe and his engagement
with Marconi.

13
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As with the Marconi arrangements, Mr Ansell was in fact re-engaged on the D
Project by BAe at the end of the six months, and has subsequently been further
re-engaged so that he was still working on the project shortly before the hearing.

Overall impression as to bona fides

49.

Standing back and taking the evidence of all three witnesses together, I am
satisfied that the contractor relationship was seen by the respective parties (i.e.,
Mr Ansell on the one hand and Marconi and BAe on the other) as being
significantly different from employment, and as having commercial advantages
which were perceived by each of them to outweigh the disadvantages. 1 am
satisfied that the arrangements were entirely bona fide, and were not designed to
disguise or re-label what in reality would be thought of as employment.

Guidance from the cases

50.

51.

52.

53.

54.

Having reached my conclusions on the evidence, I now turn to consider the
guidance given by previous decisions in this and related areas.

As I mentioned at the outset, each of the written skeleton arguments given to me
by Mr Smith and Mr Gleig referred very extensively to cases which have
considered the difference, in various contexts, between employment and
independent contractor status. I appreciate their diligence, and I have in reaching
my conclusion taken account of the comments which they have made in relation
to those cases.

However, the path which needs to be followed, while occasionally presenting new
and unexpected vistas, is by now fairly well trodden, and I do not mean to belittle
the effort of Mr Smith and Mr Gleig by confining myself to a handful of cases
that seem to me to raise the relevant points.

I shall start with a very recent decision on the IR35 legislation, and the first (so far
as | am aware) that has reached the High Court. This is the case of Synaptek -v-
Young [2003] EWHC 645 (Chancery), a decision of Hart J. The case concerned
the provision of computer software services through an intermediary company.
The General Commissioners had decided that, on balance, under the hypothetical
contract between the worker and the client the worker would have been an
employee. Hart J held that the Commissioners’ conclusion was clearly a possible
one, and that they had not misdirected themselves in law, and accordingly he
dismissed the appeal against their decision.

Hart J’s judgment is a convenient place to recall the basic principles that have
been developed over the years by the courts to differentiate between a contract of
employment and a contract for the provision of services. At paragraph 16 he
referred to the test propounded by MacKenna J in Readymixed Concrete (South
East) Limited -v- Minister of Pensions and National Insurance [1968] 2 QB 497
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at 515. This test has been cited on countless occasions. MacKenna J expressed
the test in the following terms:-

“A contract of service exists if these three conditions are fulfilled.

(1) The servant agrees that, in consideration of a wage or other
remuneration, he will provide his own work and skill in the
performance of some service for his master.

(1)  He agrees, expressly or impliedly, that in the performance of that
service he will be subject to the other’s control in a sufficient
degree to make that other master.

(i11))  The other provisions of the contract are consistent with its being a
contract of service.”

This is clearly an important authority, although I would respectfully comment that
I do not find this test to be invariably helpful. Expressions such as “for his
master” and “control in a sufficient degree” can in some situations raise questions
as to how one can tell whether those words are applicable to the case in hand; and
the third requirement, to the effect that the other provisions of the contract have to
be consistent with its being a contract of service, involves, as it seems to me, an
element of circularity.

In paragraph 17 of his judgment Hart J refers to the judgment of Nolan LJ in Hall
-v- Lorimer [1994] STC 23 at 28-29, where he said -

“In cases of this sort there is no single path to a correct decision. An
approach which suits the facts and arguments of one case may be
unhelpful in another.”

At paragraph 18 of his judgment Hart J referred to the judgment of Cooke J in
Market Investigations Limited -v- Minister of Social Security [1969] 2 QB 173 at
184-185. Cooke J said that -

“... The fundamental test to be applied is this: ‘Is the person who has
engaged himself to perform these services performing them as a person in
business on his own account?’ If the answer to that question is ‘Yes’, then
the contract is a contract for services. If the answer is ‘No’, then the
contract is a contract of service. No exhaustive list has been compiled and
perhaps no exhaustive list can be compiled of the considerations which are
relevant in determining that question, nor can strict rules be laid down as
to the relative weight which the various considerations should carry in
particular cases. The most that can be said is that control will no doubt
always have to be considered, although it can no longer be regarded as the
sole determining factor; and that factors which may be of importance are
such matters as whether the man performing the service provides his own
equipment, whether he hires his own helpers, what degree of financial risk
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he takes, what degree of responsibility for investment and management he
has, and whether and how far he has an opportunity of profiting from
sound management in the performance of his task.”

I accept that, on the facts of the present case, Mr Ansell did little of the particular
things which Cooke J enumerated as factors which may be of importance. Mr
Ansell did not hire his own helpers; he provided his own equipment only for a
few hours a week at home; he did not take on any great financial risk (although he
was dependent for his remuneration upon payment by CDL to ADSL); and he did
not have any significant opportunity to profit from sound management in the
performance of his task, whether with Marconi or with BAe. Indeed, Mr Gleig
emphasised these very points in urging me to conclude that Mr Ansell should be
regarded, on the hypothetical contractual arrangement between himself and
Marconi/BAe, as an employee.

However, as Cooke J made clear, those particular factors may be of importance;
but, on the facts of any particular case, they may not. In the present case I
consider that they are not of sufficient importance. This is because the very
nature of Mr Ansell’s work, shrouded as it has to be in secrecy and performed in
isolation from anyone apart from other individuals with similar levels of security
clearance, does not permit him to exercise his profession in the entrepreneurial
way that would be available to someone working in less sensitive areas of activity
(whether in the I.T. field or elsewhere).

In this situation it seems to me appropriate to look more to other factors to help
decide on which side of the line the hypothetical contractual arrangement would
fall. The factors which appear to me to be of greater significance in the present
case are:-

(1) the absence of any obligation on Marconi or BAe to keep Mr Ansell in
work throughout the 3 months/6 months period of his respective
engagements;

(i1))  the absence of any obligation by Mr Ansell to put in a particular amount of
work, whether each day or each week or in aggregate during his period of
engagement;

(iii)  the ability which Mr Ansell had to take time off at his own choosing,
without seeking permission from the team leaders at Marconi or BAe; and

(iv)  the ability to withdraw and suggest a substitute individual (which both

Mr Ansell and Marconi/BAe regarded as genuine, even though it was very
unlikely that the situation would in fact arise); and
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(v) the various other practical matters (no company car, sick pay, holiday pay,
social club etc.) which differentiated contractors from employees at a daily
practical level.

I should mention one additional point which Mr Smith put forward very
forcefully. He urged that Mr Ansell could not as a matter of law be regarded as
an employee, because there was no obligation on Marconi or BAe to continue to
use his services, and hence no “mutuality of obligations”. He referred me to the
case of Montgomery -v- Johnson Underwood Limited [2001] WCA Civ 318. This
case concerned a claim for unfair dismissal by a telephonist who worked at a local
company, but was given that job by an employment agency. The question arose
as to whether she should be regarded as an employee of the local company or of
the employment agency. The Court of Appeal held that the employment tribunal
had erred in holding that the applicant was employed by the employment agency,
notwithstanding that there was little or no control, direction or supervision of the
applicant by the agency. The tribunal also considered that the absence of
mutuality of obligation appeared to them to be largely irrelevant to the specific
engagement. Longmore LJ said this:-

“Whatever other developments this branch of the law may have seen over
the years, mutuality of obligation and the requirement of control on the
part of the potential employer are the irreducible minimum for the
existence of a contract of employment: see Nethermere (St Neots) Limited
-v- Gardiner [1984] IRLR 240, 245 per Stephenson LJ approved in
Carmichael -v- National Power PLC [2000] IRLR 43, 45 per Lord Irvine
of Lairg LC.”

Given this clear statement by Longmore LJ, I see considerable force in Mr
Smith’s submission. Certainly the evidence given by Mr Ansell and Mr Coulbeck
suggests that Marconi could have been entitled to terminate Mr Ansell’s activities
at virtually no notice; and Mr Mclntosh’s evidence likewise indicated that BAe
might have considered itself able to terminate Mr Ansell’s work at a time of its
choosing.

I also note that Hart J in Synaptek referred to a number of cases which consider
the issue as to whether mutuality of obligation is, as a matter of law, an
irreducible requirement of a contract of employment. At paragraph 25 he said this

“There is now a considerable body of authority on the question whether an
obligation on the employer to provide work is necessary and in all cases
an indispensable attribute of a contract of employment: see Nethermere (St
Neots) Limited -v- Taverna and Gardiner [1984] IRLR 240, McLeod -v-
Hellyer Bros Limited [1987] 1 WLR 728, Clark -v- Oxfordshire Health
Authority [1998] IRLR 125 and Johnson Underwood Limited -v-
Montgomery [2001] EWCA Civ 318.”
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However, for myself I find that the question as to what elements of an
arrangement are themselves critical to the existence of that mutuality is not
always straightforward. I have reached the clear conclusion on all the evidence
that Mr Ansell would not have been an employee in the hypothetical contract
which the IR35 legislation requires us to construct. Accordingly, it is unnecessary
for me to decide whether, as a matter of law, there would be insufficient mutuality
of obligation to support an employee relationship.

Conclusion

65.

66.

67.

In his Notice of Decision given on 16" May 2001 Mr Justin on behalf of the
Board of Inland Revenue stated -

“1. That the circumstances of the arrangements between Mr M J
Ansell and Aliena Marconi Systems Limited for the performance
of services from 1 July 2000 to 30 September 2000 are such that,
had they taken the form of a contract between Mr M J Ansell and
Aliena Marconi Systems Limited, Mr M J Ansell would be
regarded for the purposes of Parts I to V of the Social Security
Contributions and Benefits Act 1992 as employed in employed
earner’s employment by Aliena Marconi Systems Limited.

2. That Ansell Computer Services Limited is treated as liable to pay
primary and secondary Class I Contributions in respect of the
worker’s attributable earnings from that engagement.”

A similar decision was given in respect of the arrangements between Mr Ansell
and BAe from 2™ October 2000 to 30" March 2001.

I disagree. Having considered the evidence I have concluded that the
circumstances of the arrangements between Mr Ansell and Marconi/BAe are such
that, had they taken the form of a contract between Mr Ansell and those
companies, that contract would have been one for the provision of services and
not of employment.

Accordingly the appeals succeed.

GRAHAM AARONSON QC
SPECIAL COMMISSIONER

Release Date: 29 July 2004

SC 3061/03
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ANSELL COMPUTER SERVICES LTD v DAVID RICHARDSON (HMIT) (SpC 425) (2004)
Sp Comm (G Aaronson QC) 29/7/2004
TAX

CONTRACTORS : CONTRACTS FOR SERVICES : EMPLOYMENT STATUS : MUTUALITY : NATIONAL
INSURANCE CONTRIBUTIONS : CONTRACT FOR SERVICES : LIABILITY OF SERVICE COMPANY FOR NI :
IR35 LEGISLATION : HYPOTHETICAL CONTRACTS : MUTUALITY OF OBLIGATIONS : reg.6 SOCIAL
SECURITY CONTRIBUTIONS (INTERMEDIARIES) REGULATIONS 2000

The arrangements between a worker, supplied by a service company providing services to client
companies through an intermediary, and the client, had they taken the form of a direct contract between
the worker and the client, would have been one for the provision of services and not one of employment,
therefore the service company was not liable for national insurance contributions in respect of the
payments made by the client for work performed by the worker under the Social Security Contributions
(Intermediaries) Regulations 2000 reg.6(1)(c).

The appellant (X) appealed against a decision on its liability to national insurance under the
Social_Security Contributions (Intermediaries) Reqgulations 2000 req.6(1)(c)

. X entered into a contract with a company C under which C would find an 'end-user' for the services supplied
by X.

X agreed to provide the services of Y, its director to two clients, Z for the purpose of carrying out work of
a particular nature, for an expected maximum number of hours, and C agreed to pay the agreed hourly
rate to X.

The contract was expressed to be for an unlimited period until terminated by breach or consent.

It also provided that, if appropriate, X would offer a suitably qualified substitute to continue the work for
Z.

The potential liability for national insurance contributions arose from what is commonly referred to as the
IR 35 legislation.

The relevant question was whether the circumstances of the arrangements between X and Z were such
that, had they taken the form of a direct contract between Y and Z, that contract would have been one
for the provision of services or alternatively a contract of employment.

If the former, the IR35 legislation would not apply while if the latter X would have been liable for national
insurance contributions in respect of the payments made by Z for the work performed by Y.

X's case was that Y could not be regarded as an employee because he was not obliged to work any
particular number of hours in any given day or week; he could turn up when he liked and could take time
off at his own choosing without seeking permission; he was treated differently by Z from its employees in
that he did not have access to benefits such as sick pay a company car or to the employee social club;
there had been no mutuality of obligations required for the existence of a contract of employment.

HELD: The significant factors were the absence of any obligation on Z to keep Y in work throughout the period
of his engagements; the absence of any obligation on Y to put in a particular amount of work; Y's ability
to take time off at his own choosing without seeking permission; the ability to withdraw and suggest a
substitute individual; the various other practical matters which differentiated contractors from employees;
and the absence of mutuality of obligations in the fact that Z believed that they could have terminated
Y's activities at virtually no notice, all of which led to the conclusion that Y would not have been an
employee in the hypothetical contract which the IR35 legislation required to be constructed,
Montgomery v Johnson Underwood Ltd (2001) EWCA Civ 318, (2001) ICR 819 applied.

Accordingly, the circumstances were not those described in reg.6(1)(c) and X was not liable for national
insurance contributions in respect of the payments made by Z for the work performed by Y.  Appeals
allowed.

Counsel: For the appellant: Non-counsel representative For the respondents: Non-counsel representative
LTL 14/9/2004 : (2004) STC (SCD) 472
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Abbreviations, dramatis personae, etc

1. These are as follows.

D

ABB ABB Vetco Gray (UK) Limited, the ‘end user' of th
services of Mr Hood; a company which provided a range
of equipment to the oil and gas industry.

Mr Devonshire Simon Devonshire, counsel for Usetech.

EAT Employment Appeal Tribunal.

Hood, Mr William Hood, specialist in a software system used|by
ABB, called Pro—Engineer; shareholder in and director of
Usetech.

IR35 The reference number of an Inland Revenue Press Release

of 2000, which led to the enactment of the legislatjve
provisions which are in point in this case.

Nawbatt, Mr Akash Nawbatt, counsel for the Inspector of Taxes,|the
respondent to this appeal.

NES NES International Limited, a company described as an
agency company which provided technical recruitmgent
services.

NICs National Insurance Contributions

Usetech Usetech Limited, the appellant on this appeal; ‘one man

company' owned by Mr Hood, which provided his
services to end users.

Overview

2. This is a tax and NICs appeal by the taxpayer, Usetech, against a decision of a
Special Commissioner, Mr Colin Bishopp, dated 12 March 2004. The decision
determined a question of principle concerning the liability to tax and NICs of Usetech
and its principal shareholder and director, Mr Hood. Usetech was a ‘one man
company' whose business consisted of making the services of Mr Hood available to
third party users. By transactions entered into in May 2000 Mr Hood's services were
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made available to ABB, and he worked in the business of ABB for about 17 months
from 1 June 2000. The transactions involved not only Mr Hood, Usetech and ABB,
but also, in a manner which | will describe later, another company, NES. Mr Hood
had no beneficial interest in NES. The question of principle is whether the
transactions attracted the operation of provisions introduced, both for tax and for
NICs, in 2000 and commonly referred to as the IR35 legislation. IR35 was the
reference number of an Inland Revenue Press Release which had foreshadowed the
legislation.

3. If the IR35 legislation applied its effect would be to treat payments received by
Usetech for the provision by it of Mr Hood's services (the payments being received,
not from ABB directly, but from NES) as if they had been personal income of Mr
Hood from an employment with ABB. For income tax they would be treated as
emoluments taxable under Schedule E, rather than as receipts of Usetech's trade
which would be taken into account in computing its profits liable to corporation tax.
For NICs they would be treated in a similar way as employment income of Mr Hood.
The liabilities both to income tax and to NICs would fall to be met by Usetech, not by
Mr Hood. Thus itis Usetech which is the appellant taxpayer.

4, The Inland Revenue issued formal decisions that the IR35 provisions applied, and
Usetech appealed to the Special Commissioners. In form there were two decisions
and two appeals, one for tax and one for NICs, but they turned on two sets of almost
identical legislation and stood or fell together. The appeals were heard by Mr
Bishopp on 22 January 2004, and by a reserved decision dated 12 March 2004 he
dismissed the appeals, thus affirming the decisions which the Inland Revenue had
issued. Usetech now appeals to me. Itis clear that an appeal can only succeed if the
decision was wrong in law. There is no appeal on a question of fact: see s.56A(1) and
(4) of the Taxes Management Act 1970.

5. Mr Devonshire, who appears for Usetech, has helpfully limited his submissions to
two specific respects in which he says that the Special Commissioner erred in law. |
will describe them fully later in this judgment. The first respect involves an argument
that the IR35 legislation cannot apply because of a contractual provision between
Usetech and NES (not between Usetech and ABB or between NES and ABB), which
Mr Devonshire submits must be taken into account, entitling Usetech to provide the
services of a substitute in place of Mr Hood. | will refer to this as the right of
substitution argument. The second respect in which Mr Devonshire says that the
Special Commissioner erred involves an argument that ABB was not obliged to
provide work for Mr Hood to do (although in fact it did do so). Therefore, it is
argued that, even after applying the hypotheses required by the IR35 provisions, there
was insufficient mutuality of obligation for an employer/employee relationship to
exist, with the result that the provisions did not apply. | will refer to this as the want
of mutuality argument.

6. | have considered Mr Devonshire's arguments carefully, but my conclusion is that |
cannot accept either of them. The issues are too complex for me to encapsulate the
essence of my reasoning in this overview at the beginning of my judgment. 1 shall
explain it as the judgment progresses. The result is that | respectfully agree with the
decision of the Special Commissioner. Therefore | shall dismiss the appeal.
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The IR35 legislation

8.

For income tax and corporation tax (income tax so far as concerns Mr Hood and
corporation tax so far as concerns Usetech) the legislation is contained in section 60
of and Schedule 12 to the Finance Act 2000. The critical provisions are those which
identify the cases to which Schedule 12 applies. If the Schedule applies there is not,
if I understand correctly, any dispute as the consequences. The dispute is whether it
applies at all. The case revolves around provisions in paragraph 1 of the Schedule. |
will now set out the relevant parts of the paragraph, interpolating in italicised square
brackets the actual identities in this case of the parties referred to in general terms in
the paragraph.

1 Q) This Schedule applies where -

(&) an individual (‘the worker’yMr Hood] personally
performs, or is under an obligation personally to perform,
services for the purposes of a business carried on by
another person (‘the clien{ABB],

(b) the services are provided not under a contract directly
between the clieftABB] and the workefMr Hood] but
under arrangements involving a third party (‘the
intermediary"fUsetech], and

(c) the circumstances are such that, if the services were
provided under a contract directly between the client
[ABB] and the workefMr Hood] , the worker would be
regarded for income tax purposes as an employee of the

client[ABB].
(2), (3) x
(4) The circumstances referred to in sub—paragraph (1)(c)

include the terms on which the services are provided, having
regard to the terms of the contracts forming part of the
arrangements under which the services are provided.

In the quotation of sub—paragraph (1)(b) above | have identified ‘the intermediary' in
this case as being Usetech. As | will explain later, on the facts NES might also be
regarded as an intermediary in the general sense of the word, but it is clear from
paragraph 3 of Schedule 12, which | need not set out verbatim, that only Usetech
counts as an intermediary for the purposes of paragraph 1. However, the
‘arrangements involving x the intermediary' (referred to in sub—paragraph (1)(b))
may involve other persons as well as the intermediary. If they do the respects in
which the other persons are also involved may affect the application or
non—application of paragraph 1. In the present case this could be relevant to the
participation of NES in the entire transaction: NES was neither ‘the worker' nor ‘the
client' nor ‘the intermediary’, but it was involved in the arrangements in which ‘the
intermediary’ (Usetech) was involved, so its part in those arrangements falls to be
taken into account as well as Usetech's part in them.

A more general point of construction is worth spelling out at this stage. The
conditions of sub—paragraphs (a) and (b) involve an analysis of the actual facts and
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10.

legal relationships, but when that analysis shows that those two sub—paragraphs are
satisfied sub—paragraph (c) involves an exercise of constructing a hypothetical
contract which did not in fact exist, and then enquiring what the consequences would
have been if it had existed. There may be room in some cases for dispute about what
the hypothetical contract would contain, and in the present case there is. The dispute
arises in connection with the right of substitution argument which is advanced by Mr
Devonshire on behalf of Usetech. | will explain how precisely the issue arises at a
later stage in this judgment.

The comparable provisions for NICs are contained in regulation 6 of the Social
Security Contributions (Intermediaries) Regulations 2000. They are not quite
identical to the provisions in the Finance Act 2000, but they are similar in all relevant
respects. For completeness | will set out the specific wording.

6 (1) These Regulations apply where -

(a) an individual (the workefMr Hood] personally performs, or

is under an obligation personally to perform, services for the
purposes of a business carried on by another person (the client)
[ABB],

(b) the performance of those services by the wofkérHood] is
carried out, not under a contract directly between the wojlier
Hood] and the clienfABB] , but under arrangements involving an
intermediaryUsetech], and

(c) the circumstances are such that, had the arrangements taken the
form of a contract between the workfvir Hood] and the client
[ABB] the worker[Mr Hood] would be regarded for the purposes

of Parts | to V of the Contributions and Benefits Act as employed

in employed earner's employment by the cligkBB].

As in the Finance Act 2000 there is a provision (regulation 5) under which ‘the
intermediary’ is, so far as this case is concerned, Usetech (and not NES). However,
the same point applies in that, to the extent that NES was involved in the
arrangements, its participation may have to be taken into account in determining
whether regulation 6 applies notwithstanding that it was none of the parties (‘the
worker', ‘the client', or ‘the intermediary') specifically identified in the regulation.
Curiously regulation 6 does not contain a provision like paragraph 1(4) of Schedule
12 to the Finance Act 2000, expanding on what is covered by ‘the circumstances'
referred to in sub—paragraph (c) of regulation 6(1). However, no—one has suggested
to me, nor do | consider, that that or the other minor differences between the two
statutory provisions affects this case or opens a possibility of the case being decided
one way for NICs and another way for income tax and corporation tax.
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The facts

11.

12.

13.

14.

Mr Hood has now retired but at the time when this case arose he worked in
connection with the production of design drawings of oil wells, rigs and similar
equipment. He was a specialist in the use of a software product called Pro—Engineer,
which produced 3-D models of such equipment. He started to operate through his
one man company, Usetech, in May 1996. There was no evidence before the Special
Commissioner about his arrangements before then, so the Commissioner inevitably
decided the case on the basis of the Usetech arrangements alone, uninfluenced by
what Mr Hood's tax and national insurance status may have been in earlier years.

Usetech had several engagements for the provision of Mr Hood's services to ‘end
users' over its trading life from 1996 to May 2003 (when Mr Hood was obliged to
retire by reason of ill health). Some of the engagements were pursuant to direct
contracts between Usetech and the end users, but engagements with ABB were not,
since, as | explain in more detail in the next paragraph, NES was interposed between
Usetech and ABB (the end user). There were three different periods when Mr Hood
was working in the business of ABB at its premises in Aberdeen. The present case is
specifically about the period of 17 months beginning in June 2000. (In fact the
Special Commissioner was only strictly concerned with the period from 1 June 2000
to 31 March 2001, but | assume that that was for some procedural reason to do with
tax years or companies' accounting periods or something of that nature. The
Commissioner's decision would undoubtedly govern the whole period of the
engagement for Mr Hood to work in the business of ABB.)

ABB is a United Kingdom subsidiary of a world—wide group which provides a range

of equipment to the oil and gas industry. It has a core staff of 750 to 850 permanent
employees, but it supplements them when demand requires by taking on what its
Human Resources Manager described as ‘sub—-contract employees'. This was done
by means of companies described as ‘agencies’, of which NES was one. There was
no evidence from NES, but on its letter heading it describes itself as ‘Europe’s largest
technical recruitment agency'. As will appear, NES sometimes acted contractually as
a principal rather than as an agent in the strict legal sense.

The way in which Mr Hood was engaged to work in the business of ABB, which |
assume was typical of how ABB and NES operated, was as follows. Management
within ABB identified that ABB had a need for another specialist in Pro—Engineer,
but did not wish to have another permanent employee recruited. The Human
Resources manager contacted agencies, including NES. NES knew about Mr Hood,
and contacted him, or more strictly contacted his personal company, Usetech. Mr
Hood was obviously willing to go and work in Aberdeen in ABB's business, because
the matter proceeded. If ABB had not already known Mr Hood it would have
required to interview him first, and had in fact done so for the earlier occasion when
he had been provided to it through NES. However, since it already knew him it did
not require an interview on this occasion. Two contracts were entered into, one
between Usetech and NES and one between NES and ABB. Each contract appears to
have been made on 22 May 2000, to commence on 1 June 2000, although the
documents which were before the Special Commissioner are a little confusing about
this. The system of having two contracts is quite common (or so | understand), and
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15.

16.

17.

18.

contracts of these kinds are sometimes referred to as ‘the lower level contract' and
‘the upper level contract’. However, | will refer to them in this judgment as ‘the
Usetech/NES contract' (the lower level) and ‘the NES/ABB contract' (the upper
level). There must also have been a contractual relationship (at the lowest level)
between Mr Hood and Usetech, but it appears that there was no written contract of
service. At least no such written contract was produced in evidence.

As regards the Usetech/NES contract (the lower level contract) there appear to have
been two contractual documents: a one page letter of offer by NES signed by way of
acceptance by Mr Hood on behalf of Usetech, and a longer set of ‘Terms and
Conditions' in standard form. A complication here is that the documents before the
Special Commissioner appear to have included three versions of the first document
and three of the second. This may have had something to do with variations in the
anticipated duration of the engagement, but there are aspects of the duplication or
triplication of documents which puzzle me. However, | do not think that they are
fundamental to the issues in the case.

The first of the three offer letters is dated 22 May 2000. It is from NES and is
addressed to Usetech at Mr Hood's home address. It includes the folloWlagire
pleased to offer you a contract to supply contract staff in a position as Pro—Engineer
Designer in accordance with the following: NAME(S) OF CONTRACT STAFF:
WILLIAM HOOD. CLIENT: ABB VECTO GRAY.'Certain brief other details
follow, covering such matters as the hourly rate of payment, the commencement date,
and the notice period. Mr Hood signed to indicate acceptance. For completeness |
mention that the other two offer letters have slightly different periods of service, do
not mention Mr Hood personally and are not signed by him by way of acceptance. |
do not follow what their relevance to the appeal is or what their function was, and |
have concentrated on the letter dated 22 May 2000.

| turn to the longer form document, the standard form hea@ledris and Conditions

for the supply of services to NES International Ltd (performed by a limited company
sub—contractor'. There are three versions of this document in the documents which
were before the Special Commissioner and which are now before me. None of them
mentions Usetech (or any other specific sub—contractor for that matter), and none of
them is signed by or on behalf of either NES or Usetech (or any other person). The
evidential status of the three documents in the bundle is not clear to me, but | will
assume that at least one of them was supplied by NES to Usetech (in common, |
assume, with all other subcontractor companies which had similar relationships with
NES), and that it did in general regulate the contractual relationship between the two
companies. The Special Commissioner said, and | agree, that although the three
versions of the Terms and Conditions are not quite identical, the differences between
them do not appear to be material to this case.

The Terms and Conditions are quite long documents. They are in no sense
tailor-made for the particular relationship being entered into between Mr Hood,
Usetech, NES and ABB. They are standard form documents plainly intended to be
used by NES across the spread of arrangements which it makes with companies like
Usetech to enable the services of employees of such companies to be provided to
outside clients like ABB. It would be disproportionate for me to set out one of the
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19.

20.

21.

documents in this judgment or to attempt a full summary of it. In the broadest of
terms it provides for ‘the sub—contractor' (in this case Usetech) to agree with NES
that it will provide ‘the Services' to the reasonable satisfaction of ‘the client’, that is
the end user, being ABB in this case. The agreement which the sub—contractor has,
however, is between it and NES, not between it and the end user. ‘The Services'
(which Usetech agreed with NES to provide to the reasonable satisfaction of ABB)
are defined ag&he work or project identified in the contract letter and/or notified to

the sub—contractor by the Client'l assume that the contract letter referred to is the
letter of 22 May 2000 (or possibly all three letters) by which NES offered the
engagement to Usetech and Usetech accepted it. On that basis it appears that (in so
far as the matter is affected by the 22 May 2000 letter, which was the only document
which appears to have signed on behalf of Usetech by way of acceptance) ‘the
Services' were the services of Mr Hood as Pro—Engineer Designer.

The Terms and Conditions cover a range of matters which | need not describe in this
judgment. They include matters such as payments of fees (to be made to Usetech by
NES, not by ABB), use of motor vehicles, trade secrets, and non—competition by the
sub-contractor with the end user (NES's ‘client’). There is, however, one provision
which | should set out in full, since it provides the basis for Mr Devonshire's right of
substitution argument. The final clause is headed ‘General’, and contains a number of
different provisions. One of them reads as follows:

The Sub-Contractor shall be entitled to substitute the named Personnel for
an alternative, with the prior written consent of the Company - such consent
not to be withheld if the proposed replacement has the appropriate skills,
qualifications and abilities in the reasonable opinion of the Client.

| specifically point out that ‘the Company', which can give prior written consent to a
substitution, is NES, and is not ‘the Client": in this case it is not ABB. Further, the
only parties to this agreement are the sub—contractor (Usetech in this case) and NES.
The client (e.g. ABB) is not a party. | will examine the argument which Mr
Devonshire bases on this provision at a later stage in this judgment.

So much for the contractual relationship between Usetech and NES. There was also a
contractual relationship between NES and ABB. | should state at the outset that
Usetech and Mr Hood did not know the detailed content of that relationship. If they
thought about the matter they must obviously and correctly have assumed that there
would be a contract of some sort between NES and ABB, that it would provide for
NES in some way to cause Usetech to provide the services of Mr Hood to ABB, and
that ABB would make payments to NES for the services. But | doubt that Usetech
and Mr Hood would have known or assumed anything more detailed about the
NES/ABB contractual relationship.

There was indeed an NES/ABB contract (an upper level contract), and it was placed
before the Special Commissioner. | understand that the copy of it was obtained from
ABB. It takes the form of a letter agreement, signed on behalf of both parties, dated
22 May 2000, which was also the date of the offer letter made by NES to Usetech and
signed by way of acceptance by Mr Hood. The letter which constitutes the NES/ABB
contract is from NES to ABB. It is headedSub—Contractor - Usetech Ltd.
Contract Staff - Mr William Hood.' It begins:*"We confirm that the above Contract
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22.

23.

24,

Staff supplied by the above sub-contractor will be available to commence work on

30" May 2000 to perform the services of Pro—Engineer Designek.'number of

other detailed matters were covered, including the hourly rate payable by ABB to

NES for the services (a little higher, as one would expect, than the hourly rate payable
onward by NES to Usetech), a seven days notice period, and a minimum number of
weekly hours (37.5 hours). Two pages of detailed Terms and Conditions are
attached, but they do not appear to me to add anything relevant (except for condition
3.2, to which | refer in paragraph 63 below).

There is nothing in the NES/ABB contract about the provision of a substitute for Mr
Hood, and in my view that contract is solely one for the provision of his services, not
one for the provision of the services of him or a substitute who is reasonably
acceptable to ABB.

Moving on from the contracts as such, there are some other factual points which
might have a bearing on the right of substitution argument and which | ought
therefore to mention. The question of a substitute for Mr Hood never arose. For the
17 months of the engagement which began on 30 May (or 1 June) 2000 the services
were provided entirely by Mr Hood himself. Mr Hood did, however, say in his
witness statement that there were other Pro—Engineer specialists whom he knew and
whom he could have sent. | should also quote the following findings from paragraph
25 of the Special Commissioner's decision.

[T]he reality x is that ABB required Mr Hood's services. It was not
contracting, indirectly, with [Usetech] for the supply of a person competent
in Pro—Engineer; it required Mr Hood. It would not have accepted a
substitute, if Mr Hood had sent one, without interview and certainly not on
the basis that Mr Hood or the substitute might attend as [Usetech] elected
from day to day. Mr Hunter's evidence, which | accept, can lead to no other
conclusion than that the arrangement was personal to Mr Hood. | do not go
so far as to say that the right to substitute was a sham - Mr Hunter agreed
that, if Mr Hood had become unavailable and suggested someone to
continue in his place, that suggestion would be given some weight - but Mr
Hood and [Usetech] could not dictate, at will, who would perform the work:

it had to be Mr Hood. In my view, the ‘right' of substitution was largely
illusory.

So far as the right of substitution argument is concerned | do not think that there are
any other specific aspects of the facts which | need to describe. However Mr
Devonshire also advances the want of mutuality argument, and there are some other
factual points which | ought to mention, since they could be of some relevance to that
argument. The Special Commissioner, having heard evidence from Mr Hood and
from two witnesses from ABB, found that any temporary member of staff (like Mr
Hood) was treated, on a day to day basis, in a manner barely distinguishable from an
employee. One of the ABB witnesses said that as a general rule temporary staff were
expected to work 50 hours a week, and Mr Hood did so. Mr Hood's own evidence
was that he typically worked for 58 hours per week. He also said that, if there was no
work for him to do, he could be sent home. He could recall at least three or four
occasions when the computer crashed and he was sent home without payment. The
Special Commissioner recorded this aspect of Mr Hood's evidence, but did not make
a specific finding of his own on it. | confess that | have some reservations about it,
and | will return to this later when | discuss the want of mutuality argument.



Mr Justice Park Usetech Ltd- v -Young (HMIT)
Approved Judgment

The Special Commissioner's decision

25.

26.

27.

28.

In a careful and comprehensive reserved decision the Special Commissioner, Mr
Bishopp, set out the statutory provisions and reviewed the facts. He noted that the
IR35 provisions (both for tax and for NICs) require a notional contract between Mr
Hood and ABB to be assumed, and that the critical question was whether that contract
would have been a contract of employment. He considered a number of factors
which might bear on the question, and in the course of doing so he quoted a
well-known passage from the judgment of McKenna Rieady Mixed Concrete
(South East) Ltd v Minister of Pensions and National Insuraft@68] 2 QB 497 at

515:

A contract of service exists if these three conditions are fulfilled: (i) The
servant agrees that, in consideration of a wage or other remuneration, he
will provide his own work and skill in the performance of some service for
his master. (ii) He agrees, expressly or impliedly, that in the performance of
that service he will be subject to the other's control to a sufficient degree to
make that other master. (iii) The other provisions of the contract are
consistent with its being a contract of service.

The Special Commissioner considered condition (iii) first, and concluded that there
was nothing in the notional contract which was ‘incompatible with the relationship
between them [ABB and Mr Hood] of employer and employee' (paragraph 24 of the
decision). It was at this point that he considered the issue of substitution, doing so in
the terms which | quoted in paragraph 23 above and concluding that in his view ‘the
right of substitution was largely illusory'. (As will appear later | would put the matter
rather differently, but | would not change the ‘bottom line' conclusion that the
provision for substitution in the Usetech/NES contract does not lead to a decision in
favour of Usetech.)

Moving on, the Special Commissioner compared Mr Hood with normal employees of
ABB who had similar skills to his own, and saw little outward difference. | quote a
few extracts from paragraph 27 of the decision:

Mr Hood was expected to undertake the work allocated to him by ABB and
to do so in accordance with its directions and at times of its choosing. x In
that, too, he was in materially the same position as an employee. x
[O]verall it seems to me that there is no difference between the measure of
control exercised over his work by ABB and that it would have exercised
over an employee of his status.

The Special Commissioner considered that, in so far as there was a requirement for
mutuality of obligation to exist for a relationship to be a contract of employment, the
requirement was in any event satisfied by the obligation on the one hand to work and
on the other to remunerate. (In my view there may be rather more to be said on this
point, but as | will explain | do not disagree with the Commissioner's conclusion.)

The Commissioner also considered whether Mr Hood or Usetech could realistically
be seen to have been in business on their own account, and was of the opinion that
they could not. For that and the other reasons which | have summarised and which he
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examined more fully he decidetithe conclusion must be that the notional contract
between ABB and Mr Hood was one of service. | can find no factor in the case which
is inconsistent with that conclusion.'

The appeal to this court

29.

30.

31.

In the overview at the beginning of this judgment | observed that Mr Devonshire has
limited the grounds of appeal to two issues, which | am calling the right of
substitution argument and the want of mutuality argument. Points about the right of
substitution and points about the alleged want of mutuality were made on behalf of
Usetech before the Special Commissioner, but, as it seems to me, they were made not
so much as self-contained arguments either of which would be sufficient entirely by
itself to conclude the appeal in favour of Usetech, but rather as items in a
comprehensive view of the interconnecting relationships between Mr Hood, Usetech,
NES and ABB. | think that the Special Commissioner perceived the main case
advanced on behalf of Usetech as being one which looked at all aspects of the case
together and in the round. Those aspects included the provision in the Usetech/NES
contract about substitution and also what was contended to be a want of mutuality
between Usetech and ABB. But they also included points made about the degree of
control exercised by ABB over the work done by Mr Hood, about alleged differences
in practice between Mr Hood's position in the operations of ABB and the positions of
full time employees, about other activities altogether carried on by Mr Hood through
Usetech, and so on.

In the thorough skeleton argument which Usetech's advocate placed before the
Special Commissioner he wrot@n the evidence it is submitted that the hypothetical
contract in this case would show a genuine substitution right, a lack of control over
Mr Hood, project based work on an hourly basis, a clear lack of mutuality of
obligations, flexibility of hours, no significant integration of Mr Hood into the ABB
organisation and several practical differences between Mr Hood and regular ABB
employees'. That was in the nature of a global synopsis. It should be apparent from
the previous section of this judgment that the Special Commissioner did not accept
several of the elements in the synopsis. In the result he was not persuaded that,
looking at everything in a global way, the overall picture which emerged was that, if
Mr Hood had been engaged by a direct contract between himself and ABB, he would
have been an independent contractor and not an employee.

It may be worth adding that there appears to have been no significant argument
advanced to the Commissioner that, before Mr Hood established Usetech and
provided his services to end users through Usetech (with or without the interposition
of an agency company like NES), he carried on some sort of self-employed
profession which involved him having a series of engagements with a succession of
clients. (Compare, for example, the observations of Rowlatt J about theatrical actors
and actresses iDavies v Braithwaite[1931] 2 KB 628 at 635 to 636.) Certainly
there was no argument before me that the present case could be affected by an
established tax treatment or NICs treatment which had been applied to Mr Hood in
the earlier years of his working career. | can, however, imagine other cases in which
arguments of that sort could be material.
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Mr Devonshire, realistically in my opinion, has not invited me to approach the appeal
on the basis that | should take all the circumstances into account and conclude that Mr
Hood would indeed have been an independent contractor, not an employee. An
argument of that sort was entirely appropriate for the first instance hearing before the
Special Commissioner, but in the High Court the decision of the Commissioner can
only be effectively challenged on grounds that it was wrong in lawSynaptek Ltd v
Young[2003] STC 543, [2003] EWHC 645 (Ch), at page 553 Hart J said (in a case
which arose under the same IR35 statutory provisions as the presentemdting,

in a borderline case, whether a particular contract is a contract of service or a
contract for services is notoriously difficult. x In general the question is regarded as
one of fact, or as it is sometimes put, a question of mixed fact and law, the evaluation
and determination of which is a matter for the fact—finding tribunal'he judge had

been invited to reverse a decision of General Commissioners that, if there had been a
direct contract between the individual involved in that case and the end user of his
services, it would have been a contract of employment. He declined to do so,
essentially on the ground that the Commissioners' decision had been one of fact
which it was not open to him (the judge) to alter on an appeal limited to questions of
law.

It is against that background that Mr Devonshire has restricted his challenge to the
Special Commissioner's decision in this case to the right of substitution argument and
the want of mutuality argument. Each argument is to the effect that, because of the
item focused on (the alleged right of substitution in the first case and the alleged want
of mutuality in the second), the postulated relationship between Mr Hood and ABB
was legally incapable of being the relationship of employee and employer. Therefore
in this judgment | consider only those two arguments. In a sense the starting point for
me is that, but for the alleged right of substitution and the alleged want of mutuality,
it is common ground in this court that, if Mr Hood had been engaged directly by
ABB, he would have been an employee. That is not to say that the Special
Commissioner could not possibly have taken a different view. | have not been asked
to consider whether he could have done that, and | have not done so. | say a little
more about this at the end of this judgment.

The right of substitution argument

In paragraph 25 above | said that | agreed with the Special Commissioner's
conclusion that the inclusion of a substitution provision in the Usetech/NES contract
did not mean that the appeal should be allowed, but | also said that | would myself
put the matter rather differently from how he put it. He said in paragraph 25 of his
decision that ‘the "right" of substitution was largely illusory'. | follow what led him
to say that, but in my view there is a logically prior question which ought to be
considered. Would there have been any right of substitution at all in the notional
contract between Mr Hood and ABB which the IR35 provisions require to be
assumed? In my view, for reasons which | will explain, there would not, and that is
in itself sufficient to exclude Mr Devonshire's right of substitution argument.

As regards income tax and corporation tax FA 2000 Schedule 12 paragraph 1(1)(c)
poses a hypothesis expressed‘laad the arrangements taken the form of a contract
between the worker [Mr Hood] and the client [ABB]'As regards NICs the
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hypothesis under the Social Security Contributions (Intermediaries) Regulations 2000
regulation 6(1)(c) is expressed as:the services were provided under a contract
directly between the client [ABB] and the worker [Mr Hood]The two wordings are

not identical, but the meanings are. There was not in fact a direct contract between
Mr Hood and ABB, but the provisions require it to be assumed that there was. What
would it have contained? Mr Devonshire's argument assumes that it would have
contained a provision permitting Mr Hood to substitute himself by an alternative
Pro—Engineer specialist, subject only to ABB's consent which could not be withheld
if the substitute had the appropriate skills. If that assumption is wrong the right of
substitution argument falls away altogether.

The factor which complicates the issue in this case is that in the chain of contracts
NES is interposed between Usetech and ABB. The structure primarily contemplated
by the legislation seems to me to be one where there are two contracts: the first is a
contract of service, written or oral, between the worker and his one—-man service
company (the equivalent of Usetech), and the second is a contract between the service
company and the end user (the equivalent of ABB) for the service company to furnish
the personal services of the worker to the end user. In a case which is as
straightforward as that | think that the contents of the notional contract between the
worker and the end user will be fairly obvious: they will be based on the contents of
the second contract between the service company and the end user, but with the
worker himself agreeing that he will provide his services to the end user on, as near as
may be, whatever terms are agreed between the service company and the end user.

In the actual case with which | am concerned there were three contracts, not two,
which have to be subsumed into one notional contract:

a) First there was the actual contract between Mr Hood and Usetech. It
appears that this did not take the form of a written service agreement:
at least none was produced in evidence before the Special
Commissioner. But there must have been a contractual relationship of
some sort, however informal. It is not suggested, and could not
realistically be suggested, that that relationship contained any term
whereby, while Mr Hood agreed generally to work as an employee of
Usetech (or as a working director of Usetech), he was entitled to
provide a substitute for himself.

b) Second, there was the actual contract between Usetech and NES. That
contract did contain the substitution provision which | have quoted in
paragraph 19 above. Even so the provision was a standard form
provision which, | assume, was always (or at least usually) part of the
agreements which NES entered into with all one—man companies with
which it did business. The provision appeared in a clause headed
‘General' at the end of the contract, and was obviously not specially
negotiated for Mr Hood and Usetech. It was, no doubt, binding
between Usetech and NES, but it would not be binding upon a third
party, like ABB, to which NES agreed to provide the services of
Usetech's employee and director, Mr Hood, unless it or an equivalent
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substitution provision was expressly included in the onward contract
between NES and the third party.

C) Third, there was the actual contract between NES and ABB. As |
described in paragraphs 21 above it took the form of a letter agreement
for NES to provide the services of Mr Hood to ABB, with some
standard terms and conditions attached. There was no provision for
substitution included in the NES/ABB contract. In my definite opinion
the NES/ABB contract was simply one for the services of Mr Hood,
not for the services of Mr Hood or of a suitably skilled substitute.

In those circumstances, should the hypothetical direct contract between Mr Hood and
ABB include the substitution provision or not? The Special Commissioner did not
specifically decide that question, but I think that | should decide it myself. | believe
that | can do that: it is not a question of fact such that | ought to remit it to the
Commissioner to decide. Alternatively, if it is to any extent a question of fact, it is
one of what inference should be drawn from the primary materials before the
Commissioner. In my judgment there is only one tenable inference which can be
drawn, and | see no point in remitting the case to the Commissioner for him to draw
it.

In my judgment the hypothetical contract between Mr Hood and ABB would not have
contained a substitution provision. That is, as it seems to me, the common sense of
the matter; it is in accordance with the Special Commissioner's findings of fact; and it
is also supported by the absence of evidence which one might have expected if there
was a substantial case that the hypothetical contract would have contained a
substitution provision. Suppose that there had been no interposition of NES, but that
Usetech had itself contracted with ABB to provide the services of Mr Hood. | do not
believe that a Usetech/ABB contract would have included a substitution provision,
and there was no evidence from Mr Hood (the director of Usetech) that it would. The
actual terms on which Mr Hood's services were provided to ABB (by NES under the
NES/ABB contract) did not contain a substitution provision, and there would be no
justification for assuming that, if he had contracted directly with ABB, he would have
provided his services on any different basis. If, given the actual contracts between
Usetech and NES and (separately) between NES and ABB, someone had turned up at
ABB one day and said that he was being provided by NES as a well-qualified
substitute for Mr Hood (already a far—fetched and unrealistic assumption), and ABB
had sent the man away, Usetech might have had a contractual complaint against NES,
but it would certainly have had no contractual complaint against ABB. Let me take
the hypothetical assumptions a stage further. Suppose again that Usetech contracted
directly with ABB but that (improbably) Usetech tried to have inserted in the contract

a provision that it could from time to time provide a substitute for Mr Hood. Would
ABB have agreed? There was no specific evidence on the point, but | believe that the
strong probability, which Usetech needed to adduce strong evidence to refute, is that
ABB would not have agreed. | assert that the only realistic form which the
hypothetical direct contract between Mr Hood and ABB could have taken would have
been one without a substitution provision.



Mr Justice Park Usetech Ltd- v -Young (HMIT)
Approved Judgment

40.

41.

42.

43.

My assertion is in accordance with the Special Commissioner's findings, and a
contrary assertion would be inconsistent with them. He found that ‘the reality x is
that ABB required Mr Hood's services." He went on to observe ‘th@B was not
contracting indirectly with [Usetech] for the supply of a person competent in
Pro—Engineer: it required Mr Hood: | have taken those particular findings from
paragraph 25 of the decision. | have quoted much of that paragraph in full in
paragraph 23 above, and the whole of it is consistent only with a conclusion that a
hypothetical contract between ABB and Mr Hood would have been one for the
specific services of Mr Hood and no—one else. There are also points to be made
about evidence which is absent from the case. Mr Hood's witness statement does
touch on the substitution provision in the Usetech/NES contract, but he does not
suggest that it was of practical importance to him. There was no evidence that, in
years before he started to operate through Usetech and may have had one or more
direct contracts with end users of his services, he insisted on having substitution
provisions in his contracts. It is inherently improbable that he would have done that,
and, if he had, | can, | think, realistically assume that he would have said so.

At the risk of labouring the point | repeat that the substitution provision in the
Usetech/NES contract was a standard form provision at the end of NES's standard
form contract. | cannot imagine that it was a provision which Usetech asked to be
included, and | doubt that any particular notice was taken of it when the contract was
entered into. At any rate there was no evidence that particular notice was taken of it.
In contrast, the main clause of the contract, on which Mr Hood might realistically
have focused his attention, was clause 3, headed ‘Provision of the Services'. By
clause 3.1 Usetech agreed with NES that it would carry out ‘the Services', and by
clause 3.3 it agreed (still with NES) that it would ‘provide the Services to the
reasonable satisfaction of the client [ABB]. As | have pointed out earlier (see
paragraph 18 above) ‘Services' was a defined term. It meant ‘the work or project
identified in the contract offer letter'. In the contract offer letter from NES to Usetech
dated 22 May 2000 the work identified was the supply of Mr Hood as Pro—Engineer
Designer to ABB; it was not the supply of Mr Hood or of a qualified substitute.

In all the circumstances | consider that, if there had been a real direct contract
between Mr Hood personally and ABB for him to provide his skilled services to
ABB, the contract would not have included a substitution provision. If, contrary to
what | believe likely, Mr Hood had raised in negotiation the possibility of such a
provision, ABB would in my view not have agreed to it, and | do not believe that Mr
Hood would have pressed the point. Rather he would have proceeded to agree to
provide his services without any provision for him to be entitled to provide a
substitute. Of course if, in the events that happened, he became unable to provide his
services under the assumed direct contract between himself and ABB (for example
because of illness), he might have drawn on his contacts to suggest to ABB a possible
replacement for himself. Mr Hunter of ABB said that the company would have given
some weight to Mr Hood's suggestion. That, however, is a far cry from the direct
contract between Mr Hood and ABB containing an express provision which conferred
on him an entitlement to substitute someone else for himself, subject only to the
substitute having the required skills.

There is one other point which | should consider before | move on. Mr Devonshire
makes the point that, although Mr Hood and Usetech knew the detailed provisions of
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the Usetech/NES contract, or at least had full access to those detailed provisions if
they wanted, they did not know the terms of the NES/ABB contract. So, while they
knew, or could have known, that there was a substitution clause in the first of those
contracts, they did not know and had no means of knowing that there was no
corresponding substitution clause in the second of those contracts. From this it is said
to follow that the hypothetical contract must have been one which did contain a
substitution clause, because that was a feature of the contract of which Mr Hood and
Usetech had personal knowledge. It is further argued that the conclusion is reinforced
by the self-assessment nature of the tax system. How, Mr Devonshire asks, could
Usetech be expected to make a self-assessment of its liability to corporation tax
under the IR35 provisions of FA 2000 on the footing that there was no substitution
clause in the NES/ABB contract, when it did not know the contents of that contract?

I do not accept that argument, which to me has an air of unreality and formalism
about it. | take it for granted that Usetech did not submit a self-assessment return
which showed itself as liable to corporation tax under the IR35 provisions, but | do
not suppose for a moment that, if it had known the detailed contents of the NES/ABB
contract, it would have assessed its own liability on the basis that those provisions
applied. In any case the self-assessment provisions are a matter of tax machinery and
were not intended to affect substantive principles of tax liability. If, as the Special
Commissioner held and as | believe, Usetech would have been liable to corporation
tax under the IR35 provisions had there been no self-assessment system in operation,
then it was still liable to corporation tax under those provisions notwithstanding that
there was a self-assessment system in operation.

Usetech did not know the detailed content of the NES/ABB contract, but it did know
that there must have been an NES/ABB contract, and it had itself entered into the
Usetech/NES contract in order to enable NES to conclude its contract with ABB.
Usetech had no reason to suppose that the NES/ABB contract would contain a
substitution clause. If it had speculated about it the likely speculation would have
been that there would have been no such clause. Usetech took no steps to request or
require NES to include such a clause in the onward contract between itself and ABB.

| do not think that Usetech and Mr Hood can successfully argue that, because they did
not have specific knowledge that the NES/ABB contract did not contain a highly
improbable provision, therefore they escape the operation of the IR35 provisions.

| also draw attention to certain observations of Burton R ifon the application of

the Professional Contractors Group Ltd and others) v IRZD01] EWHC Admin

236, [2001] STC 629 at page 651. The case involved an unsuccessful challenge
under human rights law and Community law to the whole concept of the IR35
provisions. In the course of the judge's discussion of certain guidance material which
had been prepared by the Revenue he touched on arrangements which, like the one in
this case, involved a lower level contract and an upper level contract: the lower level
contract being between the worker's personal service company (like Usetech) and an
agency (like NES), and the upper level contract being between the agency and an end
user (like ABB). He said this:

Equally, in so far as the inspector has access to something not available to
the service contractor [the worker, the equivalent of Mr Hood], such as the
contract between the agency [the equivalent of NES], which recruited him,
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and the client [the equivalent of ABB], which is or may be relevant, then it
should clearly be supplied by the agency or the client or by the inspector. x
It appears to me clear that the Revenue must bear in mind that under IR35
they arenot considering an actual contract between the service company
[the equivalent of Usetech] and the client [ABB], but imagining or
constructing a notional contract which does not in fact exist. In those
circumstances, of course the terms of any contract between the agency and
the client as a result of which the service contractor will be present at the
site are important, as would be the terms of any contract between the service
contractor and the agency. But, particularly given the fact that, at any rate
at present, a contract on standard terms may or may not be imposed by an
agency, or may be applicable not by reference to a particular assignment,
but on an ongoing basis, and may actually bear no relationship to the
(non—contractual) interface between the client and the service contractor,
such documents can only form a part, albeit an important part, of the picture.

It seems plain that Burton J was of the opinion that all relevant circumstances would
fall to be taken into account in determining the contents of the hypothetical contract
between the worker and the end user, including the provisions (or the absence of
particular provisions) of a contract between an agency like NES and an end user like
ABB. And he took that view whether or not the worker and his personal service
company knew what the detailed provisions of the contract between the agency and
the end user were. | would respectfully agree, and | would only add that it is by no
means unknown for a person's liability to tax to be affected by a transaction which he
knew was going to happen between other parties even if he did not know the details
of it. For an example séémery v IRQ(1980) 54 TC 607.

For all of the foregoing reasons | do not accept the starting point of Mr Devonshire's
right of substitution argument: | do not accept that the hypothetical direct contract
between Mr Hood and ABB would have contained a substitution clause under which
it would have been open to Mr Hood not to provide his services personally but
instead to provide a suitably skilled substitute. That being so, | do not strictly need to
consider whether | agree with the next step in Mr Devonshire's argument, which is
that, if the contract had contained such a provision, it would as a matter of law have
been incapable of being a contract of employment. That matter was, however, fully
argued, and | think that | ought to say something about it, although | hope that | will

be forgiven if | do not go into the arguments as comprehensively as | would otherwise
have done.

The right of substitution argument is based largely on the decision of the Court of
Appeal in Express and Echo Publications Ltd v Tantgh999] IRLR 367. The
underlying issue was whether Mr Tanton was an employee entitled to the various
protections provided by the Employment Rights Act 1996 and associated legislation.
He was a driver who agreed to provide his services to the company. The contract
included this provision:

3.3 In the event that the contractor is unable or unwilling to perform
the services personally he shall arrange at his own expense entirely for
another suitable person to perform the services.

The Court of Appeal held that, because of that sub—clause, the relationship was
incapable of being an employment. | accept that there are sentences in the judgment
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of Peter Gibson LJ which, taken by themselves, suggest that any contract for services
which contained any right for the worker to provide a substitute can never be a
contract of employment. However, tAH@anton case needs to be evaluated together
with other cases, including two later decisions of the EAT (the Employment Appeal
Tribunal) which considered the ambit of it.

An earlier case which the court citedTiantonis Ready Mixed Concrete (South East)

Ltd v Minister of Pensions and National Insuran¢968] 2 QB 497. | have already
guoted one passage from the judgment of McKenna J in paragraph 25 above. Shortly
after that passage His Lordship said this (with my italics identifying wording to which
significance has been attached in the recent cases before the EAT):

Freedom to do a job either by one's own hands or by another's is
inconsistent with a contract of servicthough a limited or occasional
power of delegation may not besee Atiyah's Vicarious Liability in the Law

of Torts (1967) pp. 59 to 61 and the cases cited by him.

| move on to the two recent EAT casellacFarlane v Glasgow City Council2001]

IRLR 7 (in which the President of the Tribunal was Lindsay J) concerned gym
instructors who worked for the Council. If for any reason they were unable to take a
class they were to arrange replacements from a register of coaches maintained by the
Council. The EAT reversed a decision of the tribunal below that that provision, read
in the light of Tanton, meant that the instructors could not be employees of the
Council. Lindsay J referred td@anton and to the passage in thieeady Mixed
Concretecase which | quoted above. In paragraph 13 of the judgment he went on to
say:

The relevant clause ifanton was extreme. The individual there, at his
own choice, need never turn up for work. He could, moreover, profit from
his absence if he could find a cheaper substitute. He could choose the
substitute and then in effect he would be the master. Properly regarded,
Tanton does not oblige the tribunal to conclude that under a contract of
service the individual has, always and in every event, however exceptional,
personally to provide his services.

The actual decision iMacFarlane was that the case should be remitted to the first
instance tribunal for it to decide by reference to all of the circumstances whether the
gym instructors were employed or self-employed, but not to proceed on the basis
that, because there was a substitution provision in the terms of service, that
conclusively established that there could not have been an employment relationship.

The second EAT case to which | referBgrne Brothers (Formwork) Ltd v Baird
[2002] IRLR 96, in which bothTanton and MacFarlane were considered by a
tribunal presided over by Mr Recorder Underhill QC. The applicants were building
workers who were engaged under contracts which plainly set out not to be contracts
of employment. The applicants nevertheless argued that on a proper understanding
they were entitled to holiday pay under the Working Time Regulations 1998. The
matter did not turn solely on whether in truth they were employees, but the
observations of the EAT on that issue are instructive. The agreements included the
following provision:
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13. Where the subcontractor is unable to provide the services, the
subcontractor may provide an alternative worker to undertake the services
but only having first obtained the express approval of the contractor.

| quote some extracts from the Tribunal's judgment:

In our view it is plain that the contracts do require the applicants personally
to perform work or services for Byrne Brothers. As a matter of common
sense and common experience, when an individual carpenter or labourer is
offered work on a building site, the understanding of both parties is that it is
he personally who will be attending to do the work. In our view that
consideration is admissible as part of the factual matrix. x But even if that
were not so x clause 13, which concerns the use of additional or substitute
labour, only makes sense against the background of an understanding that,
subject to its provisions, the services are to be provided by the subcontractor
personally. It is of course true that the effect of the provisions of clause 13
is that in certain circumstances the services may be provided by someone
other than the subcontractor himself. But the clause falls far short of giving
the subcontractor a blanket licence to supply the contractual services
through a substitute.

The Tribunal then reviewed the authorities which | have mentioned. One thing which
it did was to cite the passage in Professor Atiyah's book on Vicarious Liability which
was alluded to but not specifically cited by McKenna J in Ready Mixed Concrete

case (see the extract quoted in the previous paragraph of this judgment). The passage
is to the effect that an employment requires the performance of ‘at least part' of the
work by the employee himself. That does not suggest that, if the person concerned
can provide a substitute for any part of the work, the relationship is legally incapable
of being an employment. The EAT iByrne Brothersconcluded by agreeing with

the tribunal below that the essential facts brought the case within the ratio of
MacFarlanerather thanTanton. So despite the existence of the substitution clause
the workers were employees.

| have one other case to mention. My attention has been drawn to it by Mr Nawbatt.
Narich Pty Ltd v Commissioner of Pay—Roll Tg2984] ICR 286, was an Australian
appeal to the Judicial Committee of the Privy Council. It concerned lecturers for
Weight Watchers classes. Their contracts included a clause for substitution of other
lecturers approved by the company. The lecturers who were the parties to the
contracts were held to be employees. It is true that, as Mr Devonshire pointed out,
there was no discussion of whether the existence of that clause affected the status of
the lecturers as employed or self-employed. However, the Privy Council was
undoubtedly aware of the clause. Indeed Lord Brandon, delivering the advice of the
Board, listed it among clauses which required particular consideration. The
conclusion was:The effect of the contract as a whole is to create between Narich
and the lecturer the relationship of employer and employ€he Narich case was

not cited to the Court of Appeal ifanton: it may be relevant to note that Mr Tanton

had appeared in person on the appeal and that the judgment was, | believe, an
unreserved one. If the case had been cited | do not suppose for a moment that the
decision inTanton would have been any different, but perhaps the court might have
expressed itself somewhat differently when considering the effect of substitution
clauses.
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As it seems to me the present state of the law is that whether a relationship is an
employment or not requires an evaluation of all of the circumstances. In the words of
Hart J in Synaptek Ltd v Yound2003] STC 543 at 554-555, the context is one
‘where the answer to be given depends on the relative weight to be given to a number
of potentially conflicting indicia. The presence of a substitution clause is an
indicium which points towards self-employment, and if the clause is as far-reaching
as the one inTanton it may be determinative by itself. In this case, however, if,
contrary to my view, the hypothetical direct contract between Mr Hood and ABB has
to be assumed to have contained a substitution clause similar to that in the
Usetech/NES contract, in my opinion (agreeing with the Special Commissioner) it
would not be sufficient to override the effect of all the other considerations which led
the Commissioner to decide that the relationship would have been that of employee
and employer.

For all of the foregoing reasons | do not accept Mr Devonshire's right of substitution
argument.

The want of mutuality argument

55.

56.

S7.

| am unable to accept the want of mutuality argument either. The argument is that a
contract cannot be a contract of employment unless there is mutuality of obligation:
an obligation of the employee to provide his service to the employer, and conversely
an obligation or obligations of the employer - certainly an obligation to remunerate
the employee for work done, and (a less clear cut matter) an obligation to provide
work for the employee to do, or at least an obligation to pay the employee for times
when he is available for work but no work is provided. It is argued in this case that, if

a direct contract had been in force between Mr Hood and ABB, it would not have
obliged ABB to provide work for Mr Hood, and therefore it would have lacked the
element of mutuality which would have been essential for it to be a contract of
employment. Mr Devonshire relies in that connection on evidence from Mr Hood
that he was at times sent home (or back to his lodgings) by ABB at short notice (e.g.
when the computer crashed or when work was not available). Mr Hood recalled ‘at
least three or four occasions when the computer crashed and | was sent home without
payment'. He also said that Usetech ‘did not receive any payment whatever for the
down time'. However, as | read his witness statement, that last sentence relates to
occasions when he had been planning to work over weekends but it turned out that
there was no weekend work available.

The Special Commissioner addressed the want of mutuality argument briefly in
paragraph 28 of his decision. He did not accept it, principally because he considered
that the requirement of mutuality might ‘be satisfied by the obligation, on the one
hand, to work and, on the other, to remunerate'.

For myself, while | agree with the result which the Special Commissioner reached on
this issue, and certainly | consider that it was a result which it was open to him to
reach, | would be inclined to put the matter in a more detailed way. If there is a
relationship between a putative employer and employee, but it is one under which the
‘employer’ can offer work from time to time on a casual basis, without any obligation
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58.

59.

60.

to offer the work and without payment for periods when no work is being done, the
cases appear to me to establish that there cannot be one continuing contract of
employment over the whole period of the relationship, including periods when no
work was being done. There may be an ‘umbrella contract' in force throughout the
whole period, but the umbrella contract is not a single continuing contract of
employment. Se€lark v Oxfordshire Health Authorityf1998] IRLR 125 (Court of
Appeal); Carmichael v National Power PLJ1999] 1 WLR 2042 (House of Lords);
Stevedoring & Haulage Services Ltd v Full§2001] EWCA Civ 651, [2001] IRLR

627 (Court of Appeal).

That leaves open the possibility that each separate engagement within such an
umbrella contract might itself be a free—standing contract of employment, and it was,

| believe, that concept which the Special Commissioner had in mind as covering this
case. That is consistent with his referring in the same paragraph of his decision to the
decision inMarket Investigations Ltd v Minister of Social Secuffitp69] 2 QB 173,

in which part time interviewers for a market research company were held to be
engaged under a series of separate contracts of employment. The judgment of Cooke
J in that case contains a valuable and much cited discussion of principles which are
relevant to distinguishing between contracts of employment and contracts for services
rendered in a self-employed capacity (see especially pages 184G to 185E). | confess
that | have doubts about the factual conclusion which the learned judge reached when
he applied the principles to the facts of the case. For myself, | see considerable force
in the alternative analysis, namely that the interviewers provided their services on a
free lance or casual basis and not as employees. See for an example of an analysis of
that natureD'Kelly v Trust House Forte PI¢1984] QB 90.

However that may be for a case where the argument is that there has been a
succession of separate contracts of employment, this case is not really of that nature.
In contrast to a case likilarket Investigations(or so it seems to me), the facts lend
themselves readily to the conclusion that, if Mr Hood had been working for ABB
under a direct contract, it would have been a contract of employment. The
engagement lasted for 17 months. Viewed realistically there was nothing casual
about it. On Mr Hood's own evidence he worked for an average of 58 hours a week.
The Special Commissioner found that ‘he was, as a rule, expected to work the "core"
hours from 8am to 5pm'.

| would accept that it is an over—simplification to say that the obligation of the
putative employer to remunerate the worker for services actually performed in itself
always provides the kind of mutuality which is a touchstone of an employment
relationship. Mutuality of some kind exists in every situation where someone
provides a personal service for payment, but that cannot by itself automatically mean
that the relationship is a contract of employment: it could perfectly well be a contract
for free lance services. However, in this case it was at the lowest open to the Special
Commissioner to form the view that, if there had been a direct contract between Mr
Hood and ABB for him to provide his services to ABB, it would have fallen to be
regarded as a contract of employment, not as contract for free lance services. Mr
Devonshire argues that that was not the case because ABB was not obliged to provide
work for Mr Hood to do. The argument is unconvincing on the facts. At the cost of
repeating myself | say again that ABB provided work for Mr Hood over a continuous
period of 17 months, and provided enough work for him to be working for 58 hours
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in a typical week. As to the occasions mentioned in Mr Hood's witness statement
when he says that he was sent home because there was nothing for him to do, the
occasions must have been highly exceptional. The evidence of the engineering
manager from ABB was that ‘as a general rule, temporary staff were expected to
work 50 hours a week, and Mr Hood did so' (decision paragraph 13). Neither witness
from ABB recalled an occasion on which Mr Hood was sent home without pay,
though they did accept that that could have been possible.

However, | have some reservations (as | said in paragraph 24 above) about the
evidence from Mr Hood that he was sent home without payment. There are two
points which make me cautious about the evidence in that respect, and | remain
cautious notwithstanding that the ABB witnesses accepted that for Mr Hood to be
sent home without pay was a possibility. The first point is: how could Mr Hood
know whether, if he was sent home because there was no work, there would be no
payment for his unused time? Whether ABB would pay for any time when Mr Hood
was available for work but his services were not needed was a matter between ABB
and NES. In connection with the right of substitution argument Mr Devonshire said
that Mr Hood and Usetech did not know what the contents of the NES/ABB contract
were. So how could Mr Hood say that, on the occasions when he was sent home,
there was no payment made by ABB for his availability?

The second point is that, if Mr Hood's evidence is that ABB only paid for hours of
actual work, that is inconsistent with a provision in the NES/ABB contract. As | have
said in paragraph 21 above, the letter agreement of 22 May 2000 between NES and
ABB specified an hourly rate of payment, and also specified ‘Minimum Hours: 37.5
hours'. If ABB sent Mr Hood home in a week when he worked for fewer than 37.5
hours, ABB was liable to pay for unworked time up to a total number of 37.5 paid
hours for the week. The minimum hours provision in the NES/ABB contract was
underpinned by a provision that seven days notice had to be given by either party to
terminate the contract. | cannot be sure, but | think it unlikely that these provisions
were present to the minds of the ABB witnesses when they accepted that it would
have been possible for Mr Hood to be sent home without payment.

The minimum hours provision in the contract is important in another respect, because
it presents a fundamental objection to the whole of the want of mutuality argument.
The starting point for that argument is that, under the hypothetical contract between
ABB and Mr Hood, ABB would have had no obligation to provide work. But I
believe that ABB would have had an obligation to provide work. The letter
agreement of 22 May 2000 between NES and ABB (see paragraph 21 above)
incorporated a set of printed Terms and Conditions. One of them was condition 3.2:

The Client [ABB] shall provide the Minimum Hours of work to each
member of the Contract Staff.

Mr Hood was the only member of the Contract Staff, so the effect of the letter and the
Terms and Conditions in combination was that ABB agreed with NES that it would
provide a minimum of 37.5 hours of work a week for Mr Hood. Even if it failed to
do that, it would plainly have to pay NES for 37.5 hours.
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The cases indicate, and (as | recall) Mr Devonshire accepted, that the mutuality
requirement for a contract of employment to exist would be satisfied by a contract
which provided for payment (in the nature of a retainer) for hours not actually
worked. It is only where there is both no obligation to provide work and no
obligation to pay the worker for time in which work is not provided that the want of
mutuality precludes the existence of a continuing contract of employment. See
especially theClark and Stevedoring & Haulagecases referred to in paragraph 57
above.

For the reasons which | explained in connection with the right of substitution
argument | believe that the hypothetical contract between ABB and Mr Hood would
contain provisions reflecting those in the actual NES/ABB contract. It would
therefore provide that ABB was to provide a minimum of 37.5 hours of work a week,
and to pay for the hours actually worked (with payment for a full 37.5 hours if the
hours actually worked fell short of the required 37.5). There would have been both
an obligation to provide work and an obligation to pay for a minimum of 37.5 hours a
week. On that basis the mutuality requirement would in any event be satisfied. This
particular point is not, | think, made by the Special Commissioner, but it is, as it
seems to me, a further and decisive refutation of the want of mutuality argument.

Conclusion

66.

67.

For the foregoing reasons | conclude that this appeal falls to be dismissed. | would
like to repeat the point, implicit if not explicit in earlier parts of this judgment
(especially paragraphs 32 and 33), that my decision does not necessarily mean that
the Special Commissioner was bound to reach the decision which he did. He looked
at the entire circumstances in the round (as | believe that both the Inspector and the
advocate for Usetech invited him to do), and he came to the conclusion that, if there
had been no Usetech, a direct contract between Mr Hood and ABB would have been a
contract of employment. Suppose that he had looked at the case in a similar way
(perhaps also taking account of Mr Hood's earlier history of being a specialist in his
particular field), and had reached the opposite conclusion: that a contract between Mr
Hood and ABB would not have been a contract of employment but rather would have
been an ingredient in a self-employed profession. My present decision should not be
understood as meaning that such a decision by the Special Commissioner would have
been wrong in law. It might or might not have been, and | have heard no argument
on the question. However, given that decisions of Commissioners in tax appeals are
generally final on questions of fact rather than law, the grounds on which | could now
reach a decision in favour of Usetech are much narrower than those on which the
Special Commissioner could have reached such a decision.

Mr Devonshire has appropriately limited his submissions to me to grounds on which
it can be said that the Commissioner made a clear error of law, rather than that he
came to one conclusion rather than another on a question of fact and degree which
arguably might have gone either way. | have, | hope, examined carefully and
comprehensively the two grounds which Mr Devonshire has advanced. | am unable
to agree with either of them. The result therefore can only be that | dismiss the
appeal.
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The taxpayer company was liable to account for income tax under the Finance Act 2000 Sch.12 and
national insurance contributions under the Social Security Contributions (Intermediaries) Regulations
2000 reg.6, where there was a notional contract of employment, which the provisions required to be
assumed, between an engineer, who was the director of the taxpayer company, and a client for the
provision of his services.

The appellant taxpayer company (U) appealed against a decision that it was liable to account for income
tax under the Finance Act 2000 Sch.12 and national insurance contributions under the Social Security
Contributions (Intermediaries) Regulations 2000 reg.6 .

U's business consisted of providing the services of its principal shareholder and director (H) to third
party users.

U contracted with an agency (N) which in turn contracted with a company (B) for the provision of H's
services.

U's agreement with N required U to provide the services to the reasonable satisfaction of B, and
contained a provision for the substitution of H.

The contract between N and B was solely for the provision of H's services, and there was no provision
for the supply of a substitute.

The issue was whether the transactions attracted the operation of the provisions in the 2000 Act and
2000 Regulations (the IR35 legislation).

The tribunal held that the IR35 legislation applied and a notional contract between B and H, which was a
contract of service had to be assumed.

U argued that (1) there had been a right of substitution in the notional contract between H and B, the
effect of which was that the relationship between them was legally incapable of being the relationship of
employee and employer; (2) the contract could not be a contract of employment unless there was
mutuality of obligation.

HELD: (1) Whether a relationship was one of employment or not required an evaluation of all of the
circumstances, Synaptek Ltd v Young (HMIT) (2003) EWHC 645 (Ch), (2003) STC 543 considered.

There would not have been any right of substitution in the notional contract between H and B, which the
IR35 legislation required to be assumed.

A hypothetical contract between H and B would not have contained a substitution provision.

The actual terms on which H's services were provided to B did not contain a substitution provision, and
there would be no justification for assuming that if he had contracted directly with B, he would have
provided his services on a different basis.

Furthermore, it could not be argued that because U and H did not have specific knowledge that the
contract between N and B did not contain a highly improbable provision, they escaped the operation of
the IR35 legislation.

(2) It was open to the tribunal to form the view that, if there had been a direct contract between H and B,
for the provision of his services to B, it would have fallen to be regarded as a contract of employment.
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B provided work for H over a continuous period of 17 months, and provided enough work for him to work
58 hours in a typical week.

Further, the contract between N and B specified a minimum of 37.5 hours per week.

If B sent H home in a week when he worked less than 37.5 hours, B was liable to pay for unworked time
up to a total of 37.5 hours for the week.

The minimum hours provision presented a fundamental objection to the want of mutuality argument.

It was only where there was both no obligation to provide work and no obligation to pay the worker for
time in which work was not provided that want of mutuality precluded the existence of a continuing
contract of employment, Clark v Oxfordshire Health Authority (1998) IRLR 125, applied.
Appeal dismissed.

Counsel: For the claimant: Simon Devonshire For the respondent: Akash Nawbatt Solicitors: For the
claimant: Nelsons For the respondent: Solicitor for Inland Revenue
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SIR DONALD RATTEE:

1

This is an appeal against a decision dated 31* March 2004 of a Special
Commissioner, Mr. Stephen Oliver Q.C. It concerns the application of what is
commonly called the “IR35” legislation relating to liability for income tax under
Schedule E, and National Insurance contributions of an individual who provides
services to a client through the medium of a service company owned by the
individual, in circumstances in which, had the individual provided these services
under a direct contract with the client, he would have been regarded as an
employee of the client. The effect of the legislation in such circumstances is to
treat fees paid by the client to the service company, not as income of that
company, but as earnings of the individual subject to income tax under Schedule
E and National Insurance contributions.

The IR35 legislation is contained in the Finance Act 2000 so far as concerns
income tax and the Social Security Contributions (Intermediaries) Regulations
2000 so far as concerns National Insurance contributions. I must read some of the
relevant provisions. Income Tax: The material provisions applicable at the time
relevant to this appeal are in Schedule 12 to the Finance Act 2000. Paragraph 1 of
Schedule 12 provides:

“1-(1) This Schedule applies where:

(@) anindividual (“the worker”) personally performs, or is
under an obligation personally to perform, services for the
purpose of a business carried on by another person (“the
client”).

(b) the services are provided, not under a contract directly
between the client and the worker but under arrangements
involving a third party (“the intermediary”), and

(c) the circumstances are such that, if the services were provided
under a contract directly between the client and the worker,
the worker would be regarded for income tax purposes as an
employee of the client.

“(2) In sub-paragraph (1)(a) “business” includes any activity
carried on —

(@) by agovernment or public or local authority (in the
United Kingdom or elsewhere), or

BEVERLEY F NUNNERY & CO
OFFICIAL SHORTHAND WRITERS
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(b) Dby a body corporate, unincorporated body or
partnership.

“(3) The reference in sub-paragraph (1)(b) to a “third party” includes a
partnership or unincorporated body of which the worker is a member.

“(4) The circumstances referred to in sub-paragraph (1)(c) include the
terms on which the services are provided, having regard to the terms of
the contracts forming part of the arrangements under which the services
are provided.

“(5) The fact that the worker holds an office with the client does not
affect the application of this Schedule.”

3  Paragraph 2 provides as follows:

“(1) If, in the case of an engagement to which this Schedule applies in
any tax year —

(a) the conditions specified in paragraph 3, 4 or 5 are met in
relation to the intermediary, and

(b) the worker, or an associate of the worker —

(i) receives from the intermediary directly or indirectly, a
payment or other benefit that is not chargeable to tax under
Schedule E; or

(ii) has rights entitling him, or which in any circumstances
would entitle him, to receive from the intermediary,
directly or indirectly, any such payment or other

benefit,

the intermediary is treated as making to the worker in that year,
and the worker is treated as receiving in that year, a payment
chargeable to income tax under Schedule E (“the deemed Schedule
E payment”).

“(2) The deemed Schedule E payment is treated as made at the end of
the tax year, unless paragraph 12 applies, (earlier date of deemed
payment in certain cases).

BEVERLEY F NUNNERY & CO
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“(3) A single payment is treated as made in respect of all engagements
in relation to which the intermediary is treated as making a
payment to the worker in the tax year.

“These are referred to in this Schedule as the relevant engagements in
relation to a deemed Schedule E payment.”

In the present case the relevant conditions for the purposes of para.2(1)(a) are
those set out in para. 3, since the relevant intermediary is a company. | need not
read those provisions. It is sufficient for present purposes to say that the
conditions are satisfied with certain exceptions if the individual providing the
services concerned has the beneficial ownership of more than 5 per cent. of the
ordinary share capital of the company intermediary.

It is common ground in this case that the relevant conditions are satisfied in
relation to the intermediary service company concerned. Part 2 of Schedule 12
sets out the process to be adopted in computing the amount of the Schedule E
payment deemed to be received by the individual where para.l applies. Their
detail is not relevant for present purposes.

National Insurance Contributions

The equivalent provisions relating to National Insurance contributions applicable
at the time relevant to this appeal are in the Social Security Contributions
(Intermediaries) Regulations 2000, Statutory Instrument 2000 No.727,
Regulation 6. These are in similar but not identical terms to the income tax
provisions, which | have read, but it is common ground between the parties to
this appeal that the effect of the two sets of provisions is the same, and that
nothing turns on the differences in drafting, so I need not read the National
Insurance provisions.

The Facts

The basic relevant facts are very simple. One Shane Roberts (“Mr. Roberts”) is
an information technology (“IT”) specialist with a particular expertise in testing
computer systems. From 1997 he has been employed as a consultant by the
appellant which was, at all material times, a company whose issued shares were
owned equally between Mr. Roberts and his wife. The appellant provided
services under contract with persons within the IT industry. From 1% July 2000
until 30™ May 2003 Mr. Roberts worked with a company called Electronic Data
Systems Ltd (“EDS”) pursuant to two contracts.

BEVERLEY F NUNNERY & CO
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10

One was a contract between the appellant and a computer services agency
company called Elan Computing Ltd (“Elan”). Under that contract the appellant
undertook to provide the services of Mr. Roberts, or such other consultant as the
appellant and EDS might agree to EDS at one or other of two specified locations.
The other contract was between Elan and EDS and by it Elan undertook to supply
the services of various contractors to EDS on submission by EDS to Elan of “a
purchase order” in respect of the contractor EDS required. EDS submitted a
series of such purchase orders to Elan for the “professional services” of

Mr. Roberts. Mr. Roberts provided his services as required by EDS pursuant to
the two contracts and purchase orders. In fact, the work he did was in relation to
the installation of a computer system referred to as the Child Support Reform
Programme pursuant to a contract between EDS and the Department of Work and
Pensions.

The Inland Revenue determined that by virtue of the IR35 legislation the
appellant was accountable to the Inland Revenue for tax under PAYE and Class 1
National Insurance contributions on the footing that both were payable in respect
of the amounts received by the appellant for Mr. Roberts’s services for EDS as
though those amounts were salary paid by the appellant to Mr. Roberts. It is
against those determinations by the Inland Revenue that the appellant appealed to
the Special Commissioner. The Special Commissioner upheld the Revenue’s
determinations on the basis that they represented proper applications of the IR35
legislation to which | have referred. | will explain the Special Commissioner’s
decision and the argument before me by reference to the income tax provisions of
Schedule 12 and not also the National Insurance contributions provisions of the
Social Security Contributions (Intermediaries) Regulations 2000 because, as

| have said, the parties are agreed that the effect of both sets of provisions is, for
present purposes, the same.

The Special Commissioner upheld the Revenue’s determinations on the basis that
in the terms of para.1(1) of Schedule 12:

(@)  Mr. Roberts (the worker) personally performed services for the
purpose of a business carried on by EDS (the client).

(b)  The services were provided not under a contract directly between
the client (EDS) and the worker (Mr. Roberts) but under
arrangements involving an intermediary (the appellant); and

(¢)  The circumstances were such that, if the services had been
provided under a contract directly between the client (EDS) and the
worker (Mr.Roberts) Mr. Roberts would have been regarded for
income tax purposes as the employee of the client (EDS).

BEVERLEY F NUNNERY & CO
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13

14

In reaching his conclusion that condition (c) was satisfied, the learned Special
Commissioner made a very detailed and comprehensive analysis of the terms of
the actual contractual arrangements under which Mr. Roberts’s services were
provided to EDS and the manner in which Mr. Roberts performed those services.

The appellant now makes two lines of attack on the Special Commissioner’s
decision. The first line of attack is based on a new argument not canvassed before
the Special Commissioner, but one which | allowed counsel for the appellant to
put without objection from counsel for the Inland Revenue. The new argument is
that it is wrong to regard EDS as the client for the purposes of the conditions in
para. 1(1) of Schedule 12. The client for that purpose is Elan and not EDS. It is
clear that the reason the appellant makes this submission, albeit at this late stage,
is that it would clearly be impossible on the facts found by the Special
Commissioner to find that condition (c) of para.1(1) of Schedule 12 was satisfied,
if the relevant client were the agency company Elan rather than EDS.

Mr. Antell, for the appellant, submitted that in the circumstances of this case the
proper construction of para.1l of Schedule 12 was clearly to the effect that Elan is
the relevant client, because all one is directed by the paragraph to ignore for the
para.1(1)(c) test is the contract between the worker (Mr. Roberts) and the
intermediary (the appellant). This means that the hypothetical contract for the
purpose of para.1(1)(c) is one between Mr. Roberts and Elan. Elan can properly
said to be a client because Mr. Roberts provided his services for the purposes of
Elan’s agency business.

Alternatively, Mr. Antell submitted that, if such construction of para 1(1) was not
clear then the provisions are ambiguous and under the doctrine in Pepper v Hart
[1993] A.C. 593 I should look at reports of Parliamentary proceedings in Hansard
to ascertain the true intent of the legislature. Counsel took me to various passages
in Hansard which he submitted made clear that the legislative intention was to
give para.l of Schedule 12 the effect for which he contends. | reject both these
submissions. In my view it is clear that it was EDS who required the services of
an IT specialist for the purposes of its business of supplying computer systems to
its customers. | do not think it can sensibly be said that Mr. Roberts performed
those services for the purposes of the business of Elan, which appears to have
been the business of a recruitment agency.

As appears from the Special Commissioner’s findings of fact to which | have
referred, the contract entered into between the appellant and Elan was for the
provision of the services of Mr. Roberts to EDS specifically. In my judgment the
only person for the purposes of whose business it can realistically be said that
Mr. Roberts was performing services was EDS. However, even if | am wrong in
this view, and it can be said that Mr. Roberts also provided his services for the

BEVERLEY F NUNNERY & CO
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purpose of the business of Elan, which business consisted of making such
services available to its client, EDS, this in my judgment is immaterial for the
purposes of the application of para.1l of Schedule 12 in the circumstances of the
present case. On this basis there would be two clients within the meaning of the
paragraph, Elan and EDS. One would then have to see whether the para.1(1)(c)
test was met in respect of either of them.

On the Special Commissioner’s findings of fact that test was met in respect of
EDS. I accept Mr. Antell’s submission that it is not met in relation to Elan.
Therefore, the Revenue would still have been correct to apply para.l in the way
in which they have done. Mr. Antell submitted that to construe para.l of
Schedule 12 in a way which would allow the possibility of there being more than
one client for the purposes of the paragraph would be objectionable, because it
would enable the Revenue to choose which of the two or more it should treat as
the relevant client, with possibly different tax results depending on which they
chose. The identity of the notional employer may be material to the process of
determining what deductions are allowed in computing the amount of the
workers deemed receipt under the process set out in Part 2 of Schedule 12.

In this context, Mr. Antell relied on a dictum in the case of Vestey v Inland
Revenue Commissioners [1980] A.C. 1148 in which, at p.1172 E of the report,
Lord Wilberforce said this:

“Taxes are imposed upon subjects by Parliament. A citizen cannot be
taxed unless he is designated in clear terms by a taxing Act as a
taxpayer and the amount of his liability is clearly defined. A
proposition that whether a subject is to be taxed or not or, if he is, the
amount of his liability, is to be decided even though within a limit by
an administrative body represents a radical departure from
constitutional principle. It may be that the Revenue could persuade
Parliament to enact such a proposition in such terms that the courts
would have to give effect to it. But unless it has done so, the courts
acting on constitutional principles not only should not, but cannot
validate it.”

| accept the submissions of Mr. Nawbatt for the Inland Revenue that the principle
there expressed by Lord Wilberforce has no relevance to the present argument.
To construe para.1l of Schedule 12 in a manner which could produce two
different persons as clients within the meaning of the Schedule would not give
the Revenue any such unconstitutional discretion as that referred to by Lord
Wilberforce. For on such a construction the Revenue can only treat as the
relevant client a person as to whom the test in para. 1(1)(c) of Schedule 12 can be
said to be satisfied. In the present case, even if either of Elan or EDS can be said
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to be the client, the test in para.1(1)(c) is clearly satisfied only in relation to EDS.
On the facts as found by the Special Commissioner it cannot be said that, if the
services provided by Mr. Roberts were provided under a contract directly
between Mr. Roberts and Elan, Mr. Roberts would be regarded for income tax
purposes as an employee of Elan as opposed to an employee of EDS. This is
rightly accepted by the Revenue.

Thus, even on the basis, which | do not think is the correct one, that Elan can be
treated as a client within the meaning of para.1(1)(a) of Schedule 12, as well as
EDS, the Revenue has no discretion as to which client to choose for the
application of Schedule 12. It can only be EDS because that is the only client in
respect of whom the para.1(1)(c) test is satisfied.

Despite Mr. Antell’s submission to the contrary it seems to me highly unlikely
that there could be circumstances in which, even if there can be more than one
client within para.1(1)(a) of Schedule 12, there could be more than one in respect
of which the para 1(1)(c) test is satisfied. However, whether or not in other
circumstances it might be possible to find more than one client within the
meaning of para.1(1)(a) of Schedule 12 as | have said, in my judgment, this is not
such a case. On the facts of this case EDS is the only person of whom it can be
said with any sense of reality that Mr. Roberts performed services for the
purposes of its business.

Before leaving the appellant’s first line of attack on the Special Commissioner’s
decision, I should say that in his submissions Mr. Nawbatt referred me to a recent
unreported decision dated 8" October 2004 of Park J. on the application of the
IR35 legislation in Usetech Ltd. v. Young (Inspector of Taxes) 2004 EWHC
2248 Chancery. That, like this, was a case in which the relevant worker’s
services were provided to a client, not only through an intermediary within para.
1(1)(b) of Schedule 12, but also through another company (the equivalent of
Elan) acting as agent for the end user client. Park J. saw no difficulty in applying
Schedule 12 on the footing that the end user of the worker’s services was the
relevant client, despite the position of its agent.

However, as Mr. Nawbatt accepted Mr. Antell’s new point in this case was not
argued in Park J’s case, so that his decision cannot be said to be any authority on
the point. On the other hand Park J’s decision is authority against the further
objection made by Mr. Antell for treating EDS as the client for the purposes of
para.l of Schedule 12, and that was that it would mean that the appellant’s
liability to the Revenue would depend on facts relating to the contractual
arrangements between Elan and EDS not within the knowledge of the appellant.
A similar argument was considered by Park J. in paras 43 to 47 of his Judgment.
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I reject Mr. Antell’s submission for the same reasons as those given by Park J. for
rejecting the argument in his case.

| also reject Mr. Antell’s Pepper v Hart argument, because | am not satisfied that
there is any ambiguity or obscurity in the meaning of the provisions of Schedule
12 which would justify looking at Hansard, or any other Parliamentary material
as an aid to construction. Thus, in my judgment, the appellant’s first line of attack
on the Special Commissioner’s decision fails and | must turn to the second,
which is that the Special Commissioner misdirected himself as to the law in
considering whether the employment test in para. 1(1)(c) of Schedule 12 would
be satisfied by the hypothetical contract between Mr. Roberts and EDS required
to be assumed for the purposes of that test. | accept the Revenue’s submissions
that the question whether, had there been such a contact directly between

Mr. Roberts and EDS, Mr. Roberts would have been properly regarded for
income tax purposes as an employee of the client, must be determined in the light
of the current common law test of employment explained in Ready Mixed
Concrete (South East) Ltd. v Minister of Pensions and National Insurance [1968]
2Q.B. 497. That case was an appeal against the decision of the Minister of
Pensions and National Insurance that an individual (“L”) was, for the purposes of
the National Insurance Act, 1965 an “employed person” under a contract of
service to the appellant company.

At p.512H to 513B of the report in the case, MacKenna J. held that:

“Whether the relation between the parties to the contract is that of
master and servant or otherwise is a conclusion of law dependent on
the rights conferred and the duties imposed by the contract.”

At p.515A the learned Judge said:
“...1tis the right of control that matters, not its exercise.”
Then at p.515C to H he said this:

“A contract of service exists if these three conditions are fulfilled:

(i) The servant agrees that, in consideration of a wage or other
remuneration, he will provide his own work and skill in the
performance of some service for his master. (ii) He agrees, expressly or
impliedly, that in the performance of that service he will be subject to
the other’s control in a sufficient degree to make that other master.

(iii) The other provisions of the contract are consistent with its being a
contract of service.
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“I need say little about (i) and (ii).

“As to (i). There must be a wage or other remuneration. Otherwise
there will be no consideration, and without consideration no contract of
any kind. The servant must be obliged to provide his own work and
skill. Freedom to do a job either by one’s own hands or by another’s
Is inconsistent with a contract of service, though a limited or
occasional power of delegation my not be: (See Atiyah’s Vicarious
Liability in the Law of Torts (1967) pp.59 to 61 and the cases cited by
him).

“As to (i1). Control includes the power of deciding a thing to be done,
the way in which it shall be done, the means to be employed in doing
it, the time when and the place where it shall be done. All these aspects
of control must be considered in deciding whether the right exists in a
sufficient degree to make one party the master and the other his
servant. The right need not be unrestricted.

‘What matters is lawful authority to command as long there is
scope for it. And there must always be some room for it, if only
in incidental or collateral matters — see Zuijs v Wirth Brothers
Proprietary, Ltd [1955] 93 C. L. R. 561 (p.571).””

The appellant’s first complaint about the way in which the Special Commissioner
applied the test under para.1(1)(c) of Schedule 12 is that he wrongly accepted a
submission of the Revenue to the effect that in applying the employment test, it is
the right of control of the worker by the client and not whether such control was
actually exercised that is significant. This submission of the Revenue before the
Special Commissioner is clearly supported by the dicta of MacKenna J. in the
Ready Mixed Concrete case which | have quoted earlier. However, the question
before the court in that case was whether the worker was to be regarded as
employed under an actual contract of service. In other words, was the actual
contract between him and his “employer” one of service. The question to be
answered in applying the test in para.1(1)(c) of Schedule 12 is not the same
question. Here the question is whether: “The circumstances are such that if the
services were provided under a contract directly between the client and the
worker” the worker would be regarded as an employee of the client. Thus the
relevant contract concerned is not an actual contract but a notional one to be
assumed in the context of all the other actual circumstances of the case.

This point was adverted to by Burton J. in a case in which the court had to
consider whether the IR35 legislation conflicted with the European Convention
on Human Rights and European Community Law. At para.48 of his Judgment in
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R (On the Application of Professional Contractors Group Ltd and Others) v
Inland Revenue Commissioners [2001] Simon’s Tax cases 629 at p.651 Burton J.
said this:

“It appears to me clear that the Revenue must bear in mind that under
IR35 they are not considering an actual contract between the service
company and the client, but imagining or constructing a notional contract
which does not in fact exist. In those circumstances, of course the terms
of the contract between the agency and the client as a result of which the
service contractor will be present at the site are important, as would be
the terms of any contract between the service contractor and the agency.
But, particularly given the fact that, at any rate at present, a contract on
standard terms may or may not be imposed by an agency, or may be
applicable not by reference to a particular assignment, but on an ongoing
basis and may actually bear no relationship to the (non-contractual)
interface between the client and the service contractor, such documents
can only form a part, albeit obviously an important part of the picture.”

In my view it is necessary to take account not only of the terms of the actual
contractual arrangements between the appellant and Elan and Elan and EDS, but
of all the other circumstances in which Mr. Roberts performed his services for
the purposes of EDS’s business in order to test whether, had those circumstances
been different only to the extent that the services were provided pursuant to a
contract directly between Mr. Roberts and EDS, Mr. Roberts could properly be
regarded as employed by EDS. In my judgment this is precisely what the Special
Commissioners did. He did not restrict his consideration to the terms of the actual
contractual arrangements between the appellant and Elan and Elan and EDS.

He did also consider the actual way in which Mr. Roberts performed his services
for EDS. He made a very full and careful analysis of both the contractual
arrangements and the actual manner and circumstances in which Mr. Roberts’s
services were performed. He rightly regarded the actual contractual
arrangements as an important but not exclusive element in the test to be applied
under s.1(1)(c) of Schedule 12. I consider this criticism of the appellants quite
unfounded.

The appellant’s second criticism under this head is that the Special
Commissioner, and | quote from the appellant’s grounds of appeal:

“...placed too much emphasis on the part and parcel of the organisation
test and when applying that test failed to distinguish between part and
parcel of EDS team who was assembled to carry out the CSR [Child
Support Review] Project and being part and parcel of EDS itself.”
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In this context Mr. Antell relied on a dictum of Mummery J. (as he then was) in
Hall (Inspector of Taxes) v Lorimer [1992] Simon’s Tax cases 599 in which case
the court heard an appeal from a decision of a Special Commissioner that a tax
payer was not employed under a contract of service but carried on business on his
own account for the purchase of an assessment of income tax. At p.612 of the
report Mummery J. said:

“The decided cases give clear guidance in identifying the detailed
elements or aspects of a person’s work which should be examined for this
purpose. There is no complete exhaustive list of relevant elements. The
list includes the express or implied rights and duties of the parties; the
degree of control exercised over the person doing the work, whether the
person doing the work provides his own equipment and the nature of the
equipment involved in the work, whether the person doing the work hires
any staff to help him; the degree of financial risk that he takes, for
example as result of delays in the performance of the services agreed; a
degree of responsibility for investment and management and how far the
person providing the service has had an opportunity to profit from sound
management in the performance of his task. It may be relevant to
consider the understanding or intentions of the parties; whether the person
performing the services has set up a business-like organisation of his
own; the degree of continuity and the relationship between the person
performing the services and the person for whom he performs them; how
many engagements he performs and whether they are performed mainly
for one person or for a number of different people. It may also be relevant
to ask whether the person performing the services is accessory to the
business of the person to whom the services are provided or is “part and
parcel’ of the latter’s organisation.”

In the present case Mr. Antell submitted that Mummery J. made it clear that the
“part and parcel of the organisation test” (as Mr. Antell called it) was only one
factor that in some cases might be relevant, whereas in this case he submitted the
Special Commissioner placed far more significance upon it and used it as an
overall test to determine whether Mr. Roberts could be said to be employed by
EDS. | do not accept this submission. The Special Commissioner dealt with the
point in para.31 of his decision:

“Finally, I am satisfied that Mr. Roberts throughout the time he worked
for EDS, was part and parcel of the organisation. In the particular
circumstances of the present arrangements Mr. Roberts was well
integrated into EDS’s structure assembled to carry through the CSR
project. He had a manager to whom he was accountable. Mr. Roberts in
turn worked as part of a team managing other people. He was involved in
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discussions as to work allocation with EDS’s project line manager. He
was expected to be available to advise and assist other members of the
team. He attended meetings with interested parties alongside other EDS
managers. Although Mr. Roberts’s role in the organisation will not
necessarily be determinative, it is clear that in the present circumstances
he was an integral part of the EDS organisation dedicated to the CSR
project. This feature is in line with the conclusions | have reached based
on the control over Mr. Roberts’s work in the presence of mutual
obligations of an employer/employee nature existing between EDS and
Mr. Roberts.”

It is, in my judgment, clear from this that the Special Commissioner was not
treating the part and parcel of the organisation feature of the circumstances of the
present case as a test of employment in its own right, or as anything other than
one of the features of all the circumstances he was properly considering under
para. 1(1)(c) of Schedule 12. He regarded it only as confirming the conclusion
which he had reached on the other factors of the case. (See the last sentence of
para.31 of his decision that | have just quoted). This he was perfectly entitled to
do.

The second part of this ground of appeal is that in considering the part and parcel
of the organisation factor, the Special Commissioner fell into error in that he
failed to distinguish between being part and parcel of EDS’s team working on the
CSR project and being part and parcel of EDS itself. In support of this
submission Mr. Antell relied on a distinction drawn by the Special Commissioner
in the decision under appeal in Hall v Lorimer in which the Special
Commissioner said this:

“Being one of a team to produce a programme does not in my view lead
to the conclusion that in the taxpayer’s case he is part and parcel of the
organisation... A violinist in an orchestra may be part and parcel of the
orchestra for the performance being given but it does not follow that he is
part and parcel of the organisation which runs or manages the orchestra.”

| do not consider this criticism of the Special Commissioner in the present case is
justified. It is clear from what he said in para. 31 of his decision (which | have
already quoted) that he found that Mr. Roberts:

“...was an integral part of the EDS organisation dedicated to the CSR
project. This feature is in line with the conclusions | have reached based
on the control over Mr. Roberts’s work and the presence of the mutual
obligations of an employer/employee nature existing between EDS and
Mr. Roberts.”
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30 | consider that on the facts that he found and set out in his decision the Special
Commissioner was well entitled to reach the conclusion that Mr. Roberts was
part and parcel of the organisation of EDS’s business and that that fact was
consistent with the Special Commissioner’s view based on all the other
circumstances of the case, that the relationship between EDS and Mr. Roberts
was such that had it existed under a contract between them it would have been
one of employer and employee.

31 Thus, in my judgment, the appellant has failed to make good any of its criticisms
of the Special Commissioner’s decision and | shall dismiss this appeal.

MR. NAWBATT: My Lord, you should have a costs’ schedule, but I have another
copy in case you have not.

SIR DONALD RATTEE: I have it here.

MR. NAWBATT: There is just one addition, that is today’s costs. It is £80 for my
attendance today plus £14 VAT, so the total will be £3481.

SIR DONALD RATTEE: So you are asking me to dismiss the appeal with costs in
that sum?

MR. NAWBATT: My Lord, yes.
SIR DONALD RATTEE: Any objection to that, Mr. Antell?

MR. ANTELL: My Lord, I cannot object in principle, but I would query one
particular item on the schedule of costs and that is the attendances by solicitors
on documents which amounts to over six hours. It is not clear what was involved
in that since the skeleton argument was drafted by counsel.

SIR DONALD RATTEE: Well what is the answer?

MR. NAWBATT: My Lord, | believe the answer is this, it is that if one looks at the
appellant’s cost schedule you will see that my learned friend’s brief fee ----

SIR DONALD RATTEE: Well I have not seen one of those, | do not have one.
Anyway, just tell me what it says.

MR. NAWBATT: Well he will correct me if I am wrong. The fees put in by my
learned friend exceed mine by some distance, and so if you added my learned
friend’s and his solicitor’s fees, and then you compared them to my instructing
solicitors and my fees the appellant’s costs far outweigh the respondent’s, and
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that | think is the explanation for the difference in costs. Those instructing me
have spent more time on this case than my learned friend’s instructing solicitors
and that is reflected in my reduced brief fee. You have seen Mr. Antell’s
skeleton argument ----

SIR DONALD RATTEE: It is quite difficult to see how you spend six hours on them,
there are very few documents, what do you with them for six hours?

MR. NAWBATT: My Lord, I think the answer is this. You will see Mr. Antell’s
skeleton argument; it is quite a weighty document.

SIR DONALD RATTEE: Yes.

MR. NAWBATT: So even before instructing me that was received, so they would
have to go through the Special Commissioner’s decision and then go through my
learned friend’s skeleton argument, and then there is the preparation of the brief,
and then also you have seen the authorities and the statutory material as well.

SIR DONALD RATTEE: Yes. Yes, thank you. Do you want to say anything else,
Mr. Antell?

MR. ANTELL: My Lord, only that it would normally be counsel who would go
through the appellant’s skeleton argument when drafting the skeleton argument
In response.

SIR DONALD RATTEE: No. I think the costs are reasonable. I shall dismiss the
appeal, order that the appellant pay the respondent’s costs in the sum of £3,481.
Anything else?

MR. ANTELL: No, my Lord.

SIR DONALD RATTEE: Thank you both for your help.
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DECISION

1. This is an appeal by Netherlane Limited against a decision letter dated 9
September 2003 that the circumstances of the arrangements between Mr M J Renshaw
and AMP UK (formerly NPI) for the performance of services from 6 April 2000 to 23
February 2001 were such that the “IR35” legislation applied to National Insurance
contributions. The parties have agreed that the decision will be applied to the period
to 28 September 2001. The Appellant was represented by Mr A D Robertson FCA
ATII; and the officer by Mr Mike Faulkner.

2. Both Mr Robertson and Mr Faulkner had put in a tremendous amount of work in
preparing the case for which I am grateful. Mr Robertson’s written case ran to 74
pages; and Mr Faulkner’s skeleton to 25 pages very helpfully cross-referenced to the
documents. The bundle of documents ran to 364 pages and the witness statements to
32 pages. In spite of all this I regret to say that I thought that much of the efforts on
the Appellant’s side were misdirected and at the end of this decision I shall make
some observations which I hope will be of assistance to others in the preparation of
IR35 cases.

Findings of fact
3. There was the following statement of facts not in dispute

(1) Mr Martin J Renshaw left University in 1979 and became employed by
Hambro Life (which later became Allied Dunbar) as a trainee computer
programmer. He remained employed by Allied Dunbar until 1997 at which
time he had attained the status of IT Project Manager.

(2) The Appellant company was incorporated on 10 June 1997.
Throughout its existence Mr Renshaw has been the sole director and has
held 60% of the shares. Mr Renshaw’s wife holds the remaining 40% of
the shares.

(3) For the purposes of this appeal, and subject to any amendment to
returns necessitated by the Commissioner’s decision, it is agreed that, with
the assistance of a chartered accountant, the Appellant has complied with
its obligations under company, business and taxation law. In particular it
has done the following:

(a) Prepared annual accounts in compliance with company law
and accounting standards;

(b) Submitted its accounts to Companies House and to the
Inland Revenue;

(c) Prepared and submitted corporation tax returns each year;

(d) Written up payroll records, prepared payslips and submitted
PAYE/NI returns to the Inland Revenue;

(e) Maintained a register of its fixed assets;
(f) Registered for VAT and submitted VAT returns;
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(g) Required MJR to submit formal expense claims in respect
of company business expenses incurred by him on NL’s behalf;

(h) Prepared and submitted to the Revenue forms P11D and
P11D(b);

(1) Invoiced its services to clients such as RML on credit terms
using formal VAT invoices;

(j) Maintained a sales ledger to control the collection of
customer debts;

(k) Maintained insurance cover for employer's liability, public
liability, products liability and professional indemnity risks.

(4) The Appellant was offered a contract by a company called Resource
Matters Ltd (RML) which required NL to provide IT services at the
Cardiff premises of their client NPI Limited (NPI) (which later became
AMP).

(a) The first contract commenced around 1 September 1997
and was for a period of 26 weeks.

(b) Shortly before the end of this term, a fresh 26 week contract
was agreed and this pattern continued until June 2001.

(c) AMP notified Mr Renshaw in June 2001 that they would
not have any further use for his services after 28 September
2001 and would not be prepared to offer a further 26 week
contract as in the past but offered a 4 week contract instead.
The reason given was that it was the policy of AMP (having
taken over NPI) to use company employees to perform these
services.

(5) AMP worldwide restructured in 2003. The UK operations are now
part of HHG plc.

(6) The contract between Mr Renshaw and the Appellant for the 26 week
period to 25 August 2000 and signed by Mr Renshaw on 9 February 2000
consisted of a double sided sheet of A4 paper. One side is headed
“Resource Matters Ltd Contract for Services by I.T. Consultant”. The
other side is headed “Contract Assignment Schedule” and contained
details of the actual assignment.

(7) Subsequent contracts consisted of a seven page “Contract Supply
Agreement” that, other than the date and signatories, did not change from
contract to contract plus a single page ”Assignment Schedule” similar, but
not identical, to the “Contract Assignment Schedule” of the old contract.
The first new contract between Mr Renshaw and the Appellant also covers
the 26 week period to 25 August 2000. It is dated 3 April 2000 but signed
by the Appellant on 3 May 2000 and by RML on 8 May 2000.

(8) RML made a corresponding series of 26 week contracts with NPI to
supply Mr Renshaw’s services to NPI. Each contract consisted of 2 pages
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that, other than the date, did not change from contract to contract together
with a single page schedule that contained the details of the assignment.

(9) Summaries of the information on the Mr Renshaw/the Appellant and
NPI/RML schedules for the relevant period are attached [not included as
these are summarised below].

(a) Although the schedule to the 20 July 2000 NPI/RML
agreement shows the rate per working day inclusive of VAT
paid RML to be £664.53, the rate actually paid was £650.95.

(10) A decision under S8 of the Social Security Contributions (Transfer of
Functions, etc) Act 1999 for the period 6 April 2000 to 23 February 2001
was made on 9 September 2003 and appealed, with an election for the
appeal to be heard by the Special Commissioners, on 25 September 2003.

4. 1 heard oral evidence from Mr Renshaw, Mr Jonathan Summers (RML), Mrs
Quinn (RML) by telephone conference call arranged on the second day’s hearing, and
from the officer who made the decision, Mrs Sue Gibb. I also had a witness statement
from Mr Michael Clark (formerly of NPI) and I have read some correspondence with
HHG plc, and Mr J W Turner formerly of NPI. I find the following facts:

(1) In 1997 Mr Renshaw decided to seek higher potential rewards by
setting up as a freelance IT consultant finding work through recruitment
agencies who expected him to operate through a company. He formed the
Appellant of which he is the sole director and owner of 60 % of the shares,
the other 40% being owned by his wife. At its peak he would earn two or
three times what he would earn as an employee (although I imagine that
this figure did not take fringe benefits into account).

(2) The recruitment agency the Appellant used in the relevant period was
RML who from the beginning in 1997 found work with NPI. During the
period in question the Appellant entered into the following contracts with
RML (the lower level contracts): (a) 26 February 2000 to 25 August 2000,
(b) from 26 August to 23 February 2001, (c) 24 February 2001 to 24
August 2001, and (d) a final one month contract 27 August 2001 to 28
September 2001. Strictly, only contracts (a) and (b) are in issue but as the
parties have agreed that the decision will apply up to 28 September 2001 1
have included information about the whole of the period.

(3) As stated above, there are two versions of contract (a) covering the
identical period, one signed on 9 and 17 February 2000 but undated at the
start, and the other signed on 3 and 8 May 2000, and dated 3 April 2000 at
the start. The second version seems to have arisen from changes, which
are set out in a letter to Mr Renshaw, made to the standard form on
account of the IR35 legislation. The changes include that the Appellant
will not engage in any conduct detrimental to the RML or the client,
instead of that it will give priority to the Services over all other business
activities; that the Appellant may (rather than shall) provide services at the
location of the client; changing references to time sheets to work sheets;
deletion of a clause requiring the Appellant to obey all lawful and
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reasonable directions of RML or the client; addition of a new provision
that the Appellant will provide at its own expense any training that Mr
Renshaw may require in order to perform the consultancy, that that it will
provide all necessary equipment as is reasonable for the adequate
performance by Mr Renshaw (subject to any agreement to the contrary
specified in the Assignment Schedule) [which there is not]; the restriction
of the Appellant’s limitation of liability to £1m rather than its being
unlimited; the addition of the type of insurance cover required; addition of
a disclaimer that RML makes no representation and takes no responsibility
for ensuring that the terms of the contract are an accurate reflection of the
relationship between the client and the Appellant, and also that RML
accepts no liability for any liabilities “whether by reason of tax or other
statutory or contractual liability to any third party arising from the
Assignment.” In the Assignment Schedule, 35 hours per week is replaced
by 5 professional working days; under payment terms on invoice is
changed to 7 days/weekly; references to a notice period of 4 weeks (which
does seem to relate to anything in the contract) and to overtime are deleted.
No changes were made to the upper level contract (see paragraph 4(5)) at
the same time. In what follows, references to contract (a) are to the later
version, although the earlier version was in force until the amendment. Mr
Summers said (and I accept) the amendment was agreed in principle in
March 2000 but he did not say that it was agreed by the Appellant, and Mr
Renshaw merely said that that it was varied with effect from 3 April 2000
although signed later. Since the amended version was sent to him with a
covering letter of 17 April 2000 explaining the changes I find that the
amendment was made at the date of signature on 3 and 8 May 2000.

(4) The lower level contracts were in standard form with an “Assignment
Schedule” specific to the particular work. Each contract provides for the
Appellant to start on a specified date and continue to provide the services
for the duration of the assignment with the contract automatically
terminating on completion of the assignment. In other words it envisages
a specific assignment. However the Assignment Schedule does not refer
to a particular assignment but describes the assignment as “consultant”
(contract (a)) or “software consultant” (the other contracts) and also
specifies an end date. The Schedule therefore seems to me to change the
nature of the contract from carrying out an assignment to a fixed term
contract for the provision of consultancy services. The contracts contain
the following terms:

(a) The Appellant is to provide the services set out in the
Assignment Schedule, but the schedule does not refer to any
services other than the assignment. The services are to be
provided on the terms of the agreement and the terms of the
upper level contract are incorporated “where applicable.”

(b) The Appellant is named as “consultant”; and Mr Renshaw
is named as “Personnel”. No changes are to be made to the
personnel without RML’s consent, which shall not be
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unreasonably withheld. All personnel must be employees of
the Appellant.

(c) They provide for “5 professional working days” (contract
(a)) or 35 hours per week (the other contracts).

(d) NPI or AMP is named as the client. In each contract he is
described as “reporting to” Mike Clark (contracts (a) and (b))
or Matthew Brown (contracts (c¢) and (d)).

(e) The Appellant is required to make good at its expense any
services not carried out to the client’s satisfaction. There is no
evidence that this ever occurred and this provision is not
reproduced in the upper level contract. It would mean that no
payment would be made for the time spent on correcting work
and it is not suggested that this occurred.

(f) The contracts can be terminated immediately by RML if the
client no longer requires the Appellant to provide the services.

(5) During the period in question RML entered into the following
contracts with National Provident Institution (NPI) (the upper level
contracts): (a) 26 February 2000 to 31 August 2000, (b) 1 September 2000
to 23 February 2001, (c) 24 February 2001 to 31 August 2001, and (d) a
final one month oral contract 27 August 2001 to 28 September 2001.
Except for a few days difference in the dates there are therefore equivalent
lower and upper tier contracts every six months, with a final month. They
include the following terms:

(a) Mr Renshaw is named as the consultant.

(b) RML confirms that Mr Renshaw will obey any lawful
instructions given by NPI.

(c) The supervising manager is named as Mike Clark (contracts
(a) and (b)), or Matthew Brown (contract (c)) who were not
based in Cardiff. Mr Clark provided a witness statement but
did not give oral evidence. I accept his evidence but bear in
mind that he was not cross-examined. He sets out a table of the
differences between an employee who was IT Project Manager
as an employee, and a Contract IT Project Manager such as Mr
Renshaw adding “The roles themselves were essentially the
same, requiring the same skills and experience and focused on
the same objectives and deliverables.” The differences in his
table were that the employee had flexible start and finish times
with the ability to build up credit and take off up to one day per
month; was paid monthly; was paid holiday and sick leave; was
a member of the company’s non-contributory pensions scheme;
had private medical insurance, performance related annual
bonus and share option scheme; was employed under a
permanent contract until resignation, redundancy, dismissal etc;
and was subject to annual performance and competency review,
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a personal development plan including company-financed
training. In contrast Mr Renshaw worked a minimum 7 hours
per day (I accept Mr Renshaw’s evidence that there was some
flexibility here in reality) and could not build up credit; was
paid at a daily rate monthly against timesheets; had no paid
holiday or sick leave; was not in the pension scheme; had no
private medical insurance, bonus or share options; was engaged
on typically a 6 months short-term contract, with the offer of a
subsequent contract being dependant on business need,
satisfactory performance and agreement of rates, contracted via
an intermediary who put forward suitable candidates, assisted
with rate negotiations and managed the time sheets and
invoicing; there were no formal performance reviews, no
personal development or training other than on-the-job training
of company specifics to enable completion of agreed tasks.

(d) The assignment is described as team leader (contract (a)), or
project management/leader (contract (c))

(e) The place of work is in NPI’s office in Cardiff. The nature
of his work on the computer system necessitated his being on
site during normal working hours but occasionally it was
necessary for him to visit other sites, for example to talk to
accounts staff if action needed to be taken to computer systems
affecting them. Some work such as writing reports would be
done on the train or at home, and he would also make phone
calls away from the office using his own mobile phone. He
also used his own laptop computer to work on the train.

(f) A rate of pay per working day is given. Working day is
defined as “A working day is normally 7 hours, but the
Consultant may be required to work beyond 7 hours on any
particular day to ensure the completion of an agreed task.”
Overtime was not in fact paid although the contract provides
for this if requested by NPI, and contract (a) states after “term
leader” “(including hours of work and reference to overtime, if
applicable)”. In practice he normally worked more than 7
hours, particularly when changes were needed, for example on
the introduction of stakeholder pensions, or when severe
problems needed fixing. There was some flexibility; for
example, there was no problem about leaving early if the work
was complete, and hours might be varied by agreement with Mr
Clark. In practice he would be paid for a half-day of 3.5 hours;
there are three examples of this in the summary of time sheets
from 9 April 2000 to 6 April 2001. Weekly time sheets (later
work sheets, which are virtually identical) were completed with
7 hours even if more were worked and certified by someone at
NPI. There was a separate record of the true time spent of each
job for planning purposes but I was not shown an example.
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The only occasion when a separate additional payment was
negotiated was over the Millennium when he had to cover New
Year’s eve.

(g) Payment was made against time sheets (the change to
describing these as work sheets made in the lower level
contract was not made in the upper level contract). Invoicing
was monthly with payment within 30 days.

(h) The contract was terminable immediately by NPI during the
first six weeks and thereafter on four weeks notice. I accept Mr
Summers’ evidence that this provision was something that
RML negotiated for, which they did not need so far as the
lower level contract was concerned as this was terminable
immediately on termination of the upper level contract.
Contact (c) was also terminable on four weeks’ notice by RML.

(1) Although there is no provision for holidays, in practice
during the period from 9 April 2000 to 6 April 2001 he did not
work for five weeks plus a few additional days which were
presumably holidays, as he said that he did not have any
absence for sickness. He would give NPI notice if he were
away and some of his work would be covered by a member of
the team.

(j) Contract (c) envisages that NPI may novate the contract
with AMP (UK) Services Limited.

(k) The final month, contract (d), was a hand-over period after
NPI or AMP had decided and informed him in June 2001 that
the function would in future be dealt with by permanent
employees and run from another location. Mr Renshaw was
offered the job but declined it as he did not want to be an
employee.

(6) Mr Renshaw’s work consisted of leading a team that supported and
maintained (including updating to deal with legislative changes) two NPI
mainframe computer systems dealing with group pensions, originally the
West system and then the Alice system. The work was primarily “fix on
fail.” Users would report faults to a help desk which logged calls and
initially categorised them into four levels of severity based on company
guidelines, depending for example on whether the problem affected the
whole system or only one person. Such reports might happen 20 times in a
day. Mr Renshaw received the log, worked out what needed to be done
and he might change the priority categorisation before passing it to a
member of his team of six or seven technical programmers to take action
(the team was smaller at the end of the period as more of the work was
outsourced). The six monthly contracts did not coincide with any
particular aspect of the work; there would be computer problems to fix at
the beginning and end of each contract. He would give a statistical report
every fortnight to Mr Clark, who would also be informed immediately of
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problems falling into the most urgent category. Mr Clark might sometimes
suggest that he copy reports to others who might be affected. Poor
performance by a member of the team would in the last resort be discussed
with Mr Clark. He discussed salary reviews of members of the team with
management. He was not otherwise concerned with career development of
members of the team which would be dealt with by a manager. He
described as typical day as including considering a print-out of outstanding
problems on the train; having an early morning meeting with
representatives of the various departments to pick-up on problems; talk to
his team to arrange priorities; attend meetings and deal with phone calls;
progress problems to a result; negotiate with managers for a suitable time
to fix software problems if this meant that the system would be
unavailable; he would deal with paper work and phone calls on the train on
the way home using his own mobile phone.

(7) Mr Renshaw had never seen the upper level contracts the terms of
which are incorporated by reference into the lower level contracts until the
papers were prepared for this appeal. He did not ask to see these at the
time they were entered into. While I expect that RML might not want to
show him the figures which would show their mark-up they could hardly
have refused to show him the terms that were incorporated into the lower
level contracts if he had asked. While accepting that he was unaware of
them, as the Appellant entered into the lower level contract incorporating
its terms I shall take it and Mr Renshaw as having agreed to these terms.

5. Mr Renshaw was an impressive witness and I accept all his evidence. He had
been employed by Allied Dunbar for 18 years and he had decided to work in a
freelance capacity, but through the medium of the Appellant company. He is a man
dedicated to his work and serving his clients, being intent on achieving results for the
client, if necessary by working long hours although without additional remuneration.
He knew what it was like to be an employee in the past, and now did not have an
employee mentality. He was prepared to take the risk of having a series of six-month
assignments which might not be renewed in order to receive a higher rate of
remuneration than he would receive as an employee, although he lost all fringe
benefits. The additional risks he was taking were real. He is understandably
indignant that the Revenue should treat him indirectly as an employee by the IR35
legislation.

6. Mr Summers gave evidence that he was employed by Resource Control and
Management Limited (RCaM) until April 2002 (although his witness statement had
originally said 2001) when he joined RML. RCaM monitored and controlled
subcontractors and agencies providing them, such as RML, on behalf of, originally,
Pearl Assurance and also AMP which took over both Pearl and NPI. RCaM lost that
contract to RML in March or April 2001 following which RML wore two hats, their
original agency hat, and the new supervisory role that was formerly carried out by
RCaM. He said, and I accept, that during the period in question changes were being
made to the contractual arrangements. [ was shown a contract dated 9 May 2001
between AMP and RML having effect from 1 March 2001 which is the contract under
which RML took over RCaM’s role, although the copy I saw did not have signatures.
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That contract provides in an Appendix for a draft agreement between AMP and an IT
Services Agency. I also saw a contract dated 15 September 2002 between AMP and
RML but without any signatures and with schedules uncompleted. Mr Summers said
that there was an earlier similar verion which could not be traced. It seems that this
contract was intended to be used rather than the actual upper level contracts entered
into from about 1 March 2001 when RML took over RCaM’s role. It is possible but I
am unable to make any finding that a similar contract was in use when RCaM were
carrying out the supervising function before that date. This evidence is insufficient,
particularly as I heard nothing from AMP, for me to find that the 15 September 2002
contract better reflects the terms of the upper level contract from 1 March 2001 and so
I am bound to take the contracts that were actually entered into. However, because
Mr Robertson placed reliance on its terms I note that it differed from the upper level
contracts in the following respects: RML may propose a substitute who needs to be
approved in writing by AMP; RML must comply with any timetable or other targets
or project requirements as is reasonably required by AMP; RML may exercise a
degree of control as to the method of performance of the services and undertakes to
use reasonable endeavours to ensure that industry standards are complied with;
subcontractors may take leave only with the agreement of RML and AMP; if the
contractor is unable to work both RML and AMP must be informed; AMP may
terminate the contract on one week’s notice during the first six weeks; all clauses are
to be represented in the contract between RML and the contractor; the uncompleted
schedule provides for an eight hour day and overtime when authorised in advance. I
record that the differences would have made no difference to my decision.

7. Before Mr Summers’ evidence and in particular before he changed the date
mentioned at the beginning of paragraph 6 above I thought that I was being given
evidence from RML about the contracts entered into with NPI. I realised that Mr
Summers was not concerned with RML except in RCaM’s supervisory capacity
before 1 March 2001 and then not at all until April 2002 when he joined RML.
Bearing in mind that Mr Renshaw was unaware of the terms of the upper level
contracts I gave Mr Robertson the option of calling further evidence and in the
circumstances I agreed to Mrs Quinn of RML giving evidence by conference call.
Mrs Quinn confirmed the existence of the changes to the arrangements mentioned by
Mr Summers but could not recall the contractual position.

Legislation
8. Regulation 6(1) of the Social Security Contributions (Intermediaries) Regulations
2000 provides:

“These Regulations apply where—

(a) an individual (“the worker”) personally performs, or is under an
obligation personally to perform, services for the purposes of a business
carried on by another person (“the client”),

(b) the performance of those services by the worker is carried out, not under a
contract directly between the client and the worker, but under arrangements
involving an intermediary, and

10
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(c) the circumstances are such that, had the arrangements taken the form of a
contract between the worker and the client, the worker would be regarded for
the purposes of Parts [ to V of the Contributions and Benefits Act [the Social
Security Contributions and Benefits Act 1992] as employed in employed
earner’s employment by the client.”

“Intermediary” is defined in Regulation 5 and it is common ground that the Appellant
is an intermediary for this purpose.

Preliminary points

9. Mr Robertson raised four preliminary points. First that as the notice that the
Regulations applied has not been sent to NPI, it was invalid. Secondly, that the client
was RML and not NPI and the notice was invalid for naming the wrong client.
Thirdly, it was the Revenue’s duty to obtain evidence before making a decision on
status. Fourthly, that the delay had prevented him from obtaining evidence from
those at NPI.

10. Regulation 3 of the Social Security Contributions (Decisions and Appeals)
Regulations 1999 requires that a decision “must state the name of every person in
respect of whom it is made,” who is the person who can appeal it. Regulation 4 states
that notice of a decision referred to in regulation 3 must be given “to every person
named in the decision.” No notice was given to NPI which Mr Robertson contended
invalidated the notice since NPI are named in the decision. Mr Faulkner contended
that NPI were not affected by the decision and so it was not made in respect of NPI
who were not required to be given notice. I agree with Mr Faulkner. The decision
was made in respect of the Appellant and Mr Renshaw because it affected their
national insurance contributions. Although NPI are named so as to make clear to
what relationship the notice applied the decision is not made in respect of NPI and so
there can be no purpose in requiring them to be given notice. The reference to
persons named must be construed as persons affected by the notice who are named in
it. Commercially the relationship with NPI may have been affected because if the
Regulations applied the Appellant has to pay national insurance contributions that it
was not expecting to pay. But legally NPI was in the same position whether or not it
applied. It would continue to pay RML the same amount, although they might seek to
renegotiate the amount in the next contract. I consider that the notice was valid.

11. On the question of who is the client, Mr Robertson contended that as RML acted
as a principal they were the client. Before RML took over RCaM’s supervisory role
on 1 March 2001, by which time contract (c¢) was already in force, RML’s role was
only that of introducer. The lower level contracts name the client as NPI (or AMP in
contracts (b) and (c)) as the “Client,” defined as “the person, firm or company
requiring [RML’s] services.” Mr Renshaw was working at NPI’s premises managing
a team dealing with their computer. His services were performed, in the words of
Regulation 6(1)(a), for the purpose of NPI’s business. It is therefore unarguable that
the client can be anyone other than NPI (or AMP). While during the one month’s
duration of contract (d), RML had a far greater role in managing the agents
introducing contractors to NPI (or AMP) the reality was that there was an oral
continuation of the contracts naming NPI (or AMP) as the client and Mr Renshaw
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continued to work on their premises. In my view it is clear that throughout NPI (or
AMP) was the client referred to in the legislation.

12. On the third point, Mrs Gibb gave an informal ruling that IR35 applied after
receiving the following information: the contracts between RML and the Appellant
and Mr Renshaw’s “explanation of contract terms.” Although a return had been made
on the basis that IR35 did not apply she was willing to give an informal opinion as to
whether it applied to assist the making of future returns. Before making the decision
appealed against she had in addition some further explanations by Mr Renshaw,
written answers from Mr Clark and correspondence with Mr Robinson. Mr Robertson
cross-examined her at length on the effect of the Inland Revenue manual which states:

“The officer dealing with the case should establish all the facts necessary to
form an opinion of the status. This fact finding exercise is likely to take a
variety of forms and may include field visits, interview(s), and examination
of documents and contracts.”

Mr Robertson interpreted this as requiring the Revenue to obtain all the facts
themselves. It seems to me that his contention is based on a misunderstanding of the
law. If the taxpayer wants an opinion it is up to the taxpayer to provide all the
information so that the Revenue can form an opinion. In the words of Bingham LJ in
R v IRC ex p. MFK Underwriting Agencies Ltd [1989] STC 879, 892f, he must “put
all his cards face upwards on the table.” If Mrs Gibb did not have enough information
to form an opinion she would merely have said that. She was given enough
information that, in her view, she could give an opinion, and she was willing to
receive more information. In doing so she was acting absolutely correctly. The
situation is that the taxpayer knows everything, and the Revenue knows nothing, of
the facts. The manual envisages that the Revenue will help by interviewing people
but that is where the taxpayer requests the interviews. It is not for the Revenue to go
looking for facts that are in the taxpayer’s knowledge, particularly so in this case
when Mr Renshaw declined to attend an interview (as he is perfectly entitled to do).
Any other system would be unworkable.

13. Mr Robertson’s point on the delay is really a continuation of his point about the
Revenue being obliged to search for information. He says that because the Revenue
did not approach RML or NPI in 2001 the information is no longer available because
NPI’s and AMP’s UK operations were demerged and are now administered by HHG
plc. It follows from my decision on who has the responsibility to obtain evidence that
there is nothing in this point. If the Appellant wanted evidence it could have obtained
it at the time.

Reasons for my decision on whether IR35 applies

14. The IR35 legislation requires one to establish the terms of a hypothetical contract
between Mr Renshaw and NPI. Mr Robertson made detailed suggestions as to what
the hypothetical contract would contain. Mr Renshaw controls the Appellant and, as
is to be expected, there are no express terms setting out their relationship. Treating
Mr Renshaw as being party to the Appellant’s contracts is therefore straightforward.
The lower level contract expressly incorporates the terms of the upper level contract
(so far as applicable) and so there is limited scope for conflict between them, and it is
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relatively straightforward to cut out RML. Doing this results in the following terms
for the hypothetical contract between Mr Renshaw and NPI:

(1) A series of three six months’ contracts and a final one month contract.

(2) Description of the work as team leader, or project management/leader
in charge of managing a team, but with no stated assignment.

(3) Working at NPI’s office in Cardiff.
(4) Reporting to a named supervising manager.

(5) Working on continuing computer support and maintenance rather than
on a specific assignment with a finite life.

(6) Obliged to obey any lawful instructions of NPI.
(7) Paid a daily rate for days worked (in practice applied to half a day).

(8) Working at least 7 hours per day but may be required to work longer to
ensure the completion of an agreed task.

(9) Paid against time sheets or work sheets monthly within seven days (the
time limit in the lower level contract).

(10) Terminable by NPI on four weeks’ notice after the first six weeks of
each contract, and immediately during the six weeks. Although I have
accepted that this was included at the insistence of RML who are not a
party to the notional contract, I consider that it should be included in the
notional contact as NPI had conceded it and commercially it is of benefit
to Mr Renshaw. Since the lower level contracts provide for immediate
termination if the client (NPI) does not require the services, the upper level
contract must take priority because if NPI no longer required the services
of the Appellant it would have to give RML the contractual notice in the
upper level contract.

(11) Not containing any of the usual features of contracts with employees
listed by Mr Clark (see paragraph 4(5)(c)).

15. A number of different tests have been developed by the courts to determine
whether an employment relationship exists. I list below those relied upon by the
parties and I shall briefly set out the contentions of the parties and my findings on
how each of them applies to the hypothetical contract:

Mutuality of obligation. Mr Robertson contends that there was no obligation on the
parties to renew the contracts at the end of each six months’ term, which is common
ground. Mr Faulkner contended that there was full mutuality here. It does not seem
to me to be relevant that there was no obligation to enter into another contract on
termination of each one. This factor may be relevant to determine whether someone
is employed under a single contract where there is an umbrella contract but there are
breaks in work when the employer is free not to offer work and not to pay, as in
Carmichael v National Power [1999] 1 WLR 2042. In this case mutuality is satisfied
by NPI’s obligation to pay a rate for a working day throughout each of the upper level
contracts subject to their being able to terminate it on four weeks’ notice after the first
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six weeks of each contract. The reality was that there was plenty of work requiring
Mr Renshaw’s continuing services in managing the team supporting and maintaining
the computer system, and this factor points towards an employment relationship.

Personal service and right of substitution. Mr Robertson contends that there was a
right of substitution in the lower level contact which should be treated as incorporated
into the hypothetical contract. Mr Faulkner said that this fell short of being a right.
Mr Renshaw was the only employee of the Appellant and is the named consultant in
both the lower and the upper level contracts. Any change would require (a) the
Appellant taking on another employee, (b) obtaining RML’s consent (not to be
unreasonably withheld) as envisaged by the lower level contract, and (c) renegotiation
of the upper level contract. I do not consider that I should imply that the lower level
contract term be included in the hypothetical contract because RML did not agree
such a term with NPI, although it meant that the two contracts were different, and so
there is no evidence that NPI would have agreed if the question had been put to them.
More importantly, however, even if the same provision had been in the hypothetical
contract it would not have amounted to a right of substitution; it was no more than a
possibility envisaged by the contract to which NPI might or might not have agreed,
although their consent was not to be unreasonably withheld, and if the Appellant had
taken on another employee. The reality was that only Mr Renshaw would do the
work. I have accepted Mr Summers’ evidence was that even if the Appellant had
proposed a substitute, RML would have tried to bring in its own substitute. Mr
Robertson also made the point that the contracts did not provide for holidays but in
practice these were taken and some of Mr Renshaw’s work had to wait for his return,
so this cannot be used as an argument in support of substitution. This factor points to
an employment relationship.

Control. Mr Robertson contended that control could cover what, where, when and
how the work was done. He contended that NPI merely set the objectives; the nature
of he work required most of it to be done in Cardiff; there was no control over the
days worked, or how the work was done. Mr Faulkner drew attention to the control
clause in the upper level contract. The upper level contract provided that Mr
Renshaw must obey any lawful instructions given by NPI and work a seven hour day
at NPI’s office in Cardiff. Mr Renshaw was left to arrange how his and his team’s
work would be done but he reported to Mr Clark fortnightly and Mr Clark was kept
informed about serious computer problems. In this respect Mr Renshaw was similar
to a senior employee who was not told how to do his work but made regular reports of
the state of the work. Clearly some control over Mr Renshaw was necessary as he
was in charge of a team of NPI’s employees.

In business on own account. Mr Robertson contended that the Appellant was
certainly carrying on business and had other letting activities. Mr Faulkner said that
the Appellant’s other activities would not be relevant to the hypothetical contract. I
agree. Mr Renshaw did not do other work at the same time. His only work from
1997 to September 2001 was for NPI. This factor points to an employment
relationship.
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Business risk. Mr Robertson pointed to the need to renegotiate the rate of payment in
each six monthly contract, Mr Renshaw might have been required to work additional
hours without extra payment, there was a risk attached to 7 days credit, he took risks
as a director of the Appellant, the contract might have been terminated, and he took
out his own insurance. Mr Faulkner contended that these were minor risks. In my
view as he could not earn more by working longer hours because the Appellant was
effectively paid a daily rate, this is more like an employment relationship. The other
factors are unusual for an employee (although an employee paid in arrears takes some
risk of non-payment) and point towards self-employment.

Provision of equipment. This is not a factor that is relevant to this type of work as he
was working on NPI’s mainframe computer. However, he provided his own laptop
and mobile phone, which is more indicative of self-employment.

Length and number of engagements, and exclusivity. Mr Faulkner contends that the
contracts in question are continuous and follow other contracts between the same
parties starting in 1997. Mr Robertson contends that lengthy engagements are neutral
as long relationships are regularly found in self-employment. I accept that there are
genuinely a series of separate contracts with no obligation to renew them. In this
case, however, no work was done for other clients and the work does not consist of a
series of finite assignments. This factor points towards an employment relationship
under a series of separate contracts.

Payment terms. Mr Robertson contended that the rate of remuneration was higher
than for an employee. Although there is no evidence of what an employee would
have earned for the same work and one would need to know the cost to the employer
of the fringe benefits that an employee would receive, I can accept that NPI paid more
under the actual contract that it would have paid an employee because it had the
flexibility of taking on the Appellant on a six-month basis as opposed to taking on a
permanent employee. But I do not think that helps to categorise the hypothetical
contract. Mr Renshaw was paid a daily rate when working and not paid for holidays
and sickness which is indicative of self-employment. On the other hand, the daily rate
was more similar to an employee in that he could not earn more by working longer
hours, which a self-employed person would normally be able to do.

Provision of benefits. He did not receive any of the fringe benefits listed by Mr Clark.
This is indicative of self-employment.

Rights of termination. I have explained above why I consider that the upper level
contract notice period should apply to the hypothetical contract, which is accordingly
terminable on four weeks notice after the first six weeks of each contract. This is a
slight pointer towards an employment relationship because termination on notice is
less usual in self-employment.

Intention of the parties. It is not possible for the parties to have any intention over a
hypothetical contract. =~ However, the actual contracts were necessarily not
employment contracts.
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Part and parcel of the orgainsation. Mr Robertson contended that working with NPI’s
staff was dictated by the nature of the work and so this factor was neutral. Mr
Faulkner contended that Mr Renshaw was fully integrated in the NPI organisation
working with a team and in reporting to a manager. It seems to me that Mr Renshaw
was very much part and parcel of NPI’s organisation being the in-house person in
charge of a team of people, not only in carrying out the work but being involved with
salary reviews and poor performance of members of the team, although not with their
career development more generally. He was working on a continuous process of
computer support and maintenance rather than being engaged for a particular
assignment. The six monthly contracts did not coincide with any particular
assignment. This factor is a strong pointer towards an employment relationship. The
work was identical to that of an employee; as Mr Clark put it: “The roles themselves
were essentially the same, requiring the same skills and experience and focused on the
same objectives and deliverables.” He was eventually replaced by an employee.

16. Standing back and asking myself would Mr Renshaw be an employee under such
a hypothetical contract, the factors that I consider are important in the present case are
that he was the person in charge of a team in the sense of having management
responsibility for the team, and in turn he was regularly reporting to a manager; that
he was carrying out continuous support and maintenance work rather than a specific
assignment; that he was paid a daily rate and could not therefore earn more by
working longer hours; that he did not work for other clients; and that the arrangement
would be terminable on four weeks’ notice, all of which point towards an employment
relationship. Other factors point away from employment, such as the absence of any
usual employee fringe benefits (although in practice he had a normal holiday
entitlement), and the method of payment against invoices and work sheets. Some
other factors do not seem to me to be important to this question, such as the provision
of equipment, and the lack of control over how he did his work. Weighing these all
up I consider that clearly he would be an employee. In coming to this conclusion I am
fully aware of the different risks involved. Mr Renshaw had absolutely no security at
the end of each six months term and the reason that his contract was renewed was no
doubt because he was good at his job. But in return he was paid more although
against this he received no fringe benefits. To him, the difference in risk of not being
able to renew the contract was no doubt very important and made him completely
unlike an employee. But IR35 does not seem to pay attention to this as it starts from
the actual contractual position and asks one to assume that it is replaced by a
hypothetical contract. One therefore looks at each separate six-month contract
separately. But the fact that there was actually a continuous series of six monthly
contracts unrelated to any particular assignment merely makes the case for looking at
this as an employment relationship stronger.

Concluding remarks

17.1 said earlier that I would make some final comments about the preparation of
IR35 cases. As Sir Donald Rattee said in Future-on-Line Limited v Foulds [2004]
EWHC 2597 (Ch) at [25]: “In my view it is necessary to take account not only of the
terms of the actual contractual arrangements between the appellant and [the other
parties], but of all the other circumstances in which [the consultant] performed his
services for the purposes of [the client’s] business in order to test whether, had those
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circumstances been different only to the extent that the services were provided
pursuant to a contract directly between [the consultant] and [the client], [the
consultant] could properly be regarded as employed by [the client].” T found myself
extremely short of real evidence particularly about the other circumstances in which
Mr Renshaw performed his services. Mr Renshaw’s witness statement devotes a
mere nine lines to “nature of services.” The rest of the witness statement is really
argument or a description of the contractual position. When, having read all the
papers, I started hearing the case all I had about the nature of the work were the two
statements which Mrs Gibb had. After Mr Renshaw’s evidence in chief I asked if he
would describe a typical day as I still felt that I did not have a proper picture of what
the case was about. While I appreciate all the work that went into the preparation of
the case what would have helped me much more than a survey of employment law
would have been a detailed description of the type of work that Mr Renshaw
performed throughout the various contracts. By the end of his evidence I had a good
idea about this but this type of basic factual evidence should have been available also
to the Revenue before the case started. I was even more hampered by the lack of any
evidence from NPI, which seems to be a recurring problem with IR35 cases. The
client’s interests are not the same as the Appellant’s and in examining the terms of a
hypothetical contract it is necessary to have oral evidence from both parties to such a
contract in order to obtain a clear picture. This was particularly the case here where
Mr Renshaw had never seen the upper level contracts and the only evidence I
originally had from RML was from Mr Summers, who only joined RML in 2002, and
the only evidence from the NPI side was Mr Clark’s witness statement of less than
one and a half pages. What was required was oral evidence to put some flesh on the
upper level contract. That would be necessary in any appeal but here there were
suggestions that NPI were using an old form of contract that did not reflect the true
position and therefore I was being asked to pay attention to an upper level contract
dated 15 September 2002 on the assumption that there was an earlier version that
could not be found. The Revenue were under the impression that Mr Clark would be
called as a witness; the tribunal directed on 14 September 2004 that if he had not
consented to give oral evidence within 30 days of the direction the Appellant would
make a request for a witness summons. It was also unfortunate that Mr Summers
changed a vital date in his witness statement at the start of his evidence which meant
that I would have heard no oral evidence from either party to the upper level contract.
I gave the Appellant the opportunity of asking an adjournment. Having Mrs Quinn’s
evidence by telephone conference without any witness statement was very much a
second best. I should like to say that I found Mr Faulkner’s skeleton extremely
helpful. It was clear, succinct and fully cross-referenced to the documents, and his
use of different colour paper for different types of contract was most useful. He was
faced at the end of the first day with the difficulty that Mr Summers had explained for
the first time the relevance of the 15 September 2002 contract that quite reasonably he
had treated as irrelevant. The procedural rules are designed to avoid any ambush and
they did not work on this occasion.

18. Accordingly I dismiss the appeal.
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CONTRIBUTIONS (DECISIONS AND APPEALS) REGULATIONS 1999 : reg.6 SOCIAL SECURITY
CONTRIBUTIONS (DECISIONS AND APPEALS) REGULATIONS 1999

A hypothetical contract under which a freelance IT consultant supported and maintained a company's
computer system amounted to an employment contract for the purposes of assessing National Insurance
Contributions under the Social Security Contributions (Intermediaries) Regulations 2000.

The appellant company (N) appealed against a decision that arrangements between an individual (R)
and a company (P) for the performance of services were such that the Social Security Contributions
(Intermediaries) Regulations 2000 applied to R's National Insurance contributions.

R was a freelance IT consultant who had set up N as a vehicle for finding work through a recruitment
agency (M).

R had been offered a series of 26 week contracts by M which required N to provide IT services at the
premises of its client, P.

Contracts had been exchanged between N and M, and between M and P.

The Revenue had sent N and R notice that the Regulations applied and that R was to be regarded for
the purposes of his and N's National Insurance contributions as an employee of P.

N argued that (1) the notice was invalid as it had not been sent to P; (2) that the notice was invalid in
that it named P as the client rather than M, which had acted as principal; (3) it was the Inland Revenue's
duty under the Inland Revenue Manual to obtain all the evidence before making a decision on status; (4)
the Regulations did not apply as any hypothetical contract between R and P did not involve any of the
usual features of contracts with employees.

HELD: (1) The decision was made in respect of N and R because it affected their national insurance
contributions.

Although P was named so as to make clear to what relationship the notice applied, the decision had not
been made in respect of P and so there was no purpose in requiring it to be given notice.

The reference in the Social Security Contributions (Decisions and Appeals) Requlations 1999 reqg.3 to
persons named had to be construed as meaning persons affected by the notice who were named in it.

(2) The contracts named P as the client.

R was working at P's premises managing a team working on P's computers.

His services were performed, in the words of reg.6, for the purposes of P's business.

It was therefore unarguable that the client was anyone other than P.

(3) If a taxpayer wanted an opinion it was up to the taxpayer to provide all the information so that the

Inland Revenue could form an opinion, R v Board of Inland Revenue & anor, ex parte MEK Underwriting
Agencies Ltd & ors (1989) BTC 561 applied.

The manual envisaged that the Inland Revenue would help by interviewing people, but that was where
the taxpayer requested the interviews.

It was not for the Inland Revenue to go looking for facts that were within the taxpayer's knowledge.
(4) Various factors pointed to the conclusion that R was a notional employee of P for the purposes of the

Regulations: R had management responsibility for a team of workers; he regularly reported to a
manager; he carried out continuous support and maintenance work rather than a specific assignment;
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he was paid a daily rate and could not earn more by working longer hours; he did not work for any other
clients; and the arrangement was terminable on four weeks' notice.

(5) The court had found itself extremely short of real evidence, particularly about the circumstances in
which R had performed his services, and had been hampered by a lack of evidence from P.

That seemed to be a recurring problem in IR35 cases, where in examining the terms of a hypothetical
contract it was necessary to have oral evidence from both parties to such a contract in order to obtain a
clear picture. Appeal dismissed.

Counsel: For the appellant: Non-counsel representative For the respondent: Non-counsel representative
LTL 15/7/2005 : (2005) STC (SCD) 305
Document No. AC0107778

[Articles citing this case]

Sweet & Maxwell is a member of The Thomson Corporation © 1996 - 2005

Reproduction of material is in accordance with Lawtel's Terms & Conditions

Source: Lawtel http://www.lawtel.co.uk , copyright acknowledged.



http://www.lawtel.com/~552432a265634ba28a19e0b3387c580d~/my_lawtel/searchresults.asp?name=ukarticlesindex_focused&Collections=AL&FieldLTdoc_links=AC0107778%20or%20%25%22NETHERLANE%20LTD%20v%20SIMON%20YORK%20%28SpC457%29%20%282005%29%22&SortOrder=LTsortby%20d%20LTdocno%20a
http://www.sweetandmaxwell.co.uk/
http://www.thomson.com/
javascript:HelpPopup('../help/ML/MLHterms.asp');
http://www.lawtel.co.uk/

Island Consultants Ltd v Revenue & Customs [2007] UKSPC SPC00618 (05 July 2007)
IR 35 — business and data analysis contractor working on a series of three-month
contracts for a five-year computer project —whether would be an employee if engaged
directly by the client — yes — appeal dismissed
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DECISION

1. This is an appeal by Island Consultants Limited against a Notice of Decision dated 20
August 2004 for National Insurance Contributions in respect of the period 6 April 2000
to 5 April 2003 and Notices of Regulation 80 Determinations to PAYE dated 20
August 2004 in respect of the three tax years 2000-01 to 2002-03. It concerns what is
popularly known as the IR35 legislation. The Appellant was represented by Mr David
Smith, and the Revenue by Mr Peter Death.

2. The appeal concerns the work performed by Mr lan Hough as director and
shareholder of the Appellant which contracted with Spring Limited, an IT agency,
which contracted with Severn Trent Systems Limited ("STS") (only for periods until
October 2001, after which STS did not form part of the chain of contracts) which
contracted with the ultimate client, Severn Trent Water Limited ("STW") in connection
with a project for a new computerised billing system known as Target. The issue is
whether if Mr Hough had contracted with STW he would have been an employee of
STW. There is also an issue about whether STS or STW (as stated in the documents
under appeal) is the client for the purposes of the legislation.

Facts

3. | heard evidence from Mr Hough, and the Revenue called as witnesses Mr Robert
Carson, then project manager of the Target project of STW, and Mr Anthony Sargent,
then the person responsible for engaging contractors for capital projects of STW. |
find the following facts:

(1) STW, a regulated water company, had a project changing their billing system, the
new one called Target. This was a five year project running from the year 2000
involving 3m customers and annual billing of over £100m. It was therefore a large and
sensitive project involving data conversion to the new system, replacement of the
interfaces to a standard software system (CIS-OV), operational performance of the
system, the impact on business processes, system testing and support, training of
1,200 staff in its use, business process changes, and communications to all key
parties. Mr Carson managed the entire project. It required management of a mixture
of internal staff who would be seconded to work on the project, people from an
external software company, and external consultants. The Appellant was one of the
external consultants who provided expertise that was not available in-house. STS
was a fellow subsidiary of STW that provided software to STW and engaged external
IT consultants for STW.

(2) Mr Carson would identify the need for an external contractor, and would prepare a
description setting out the skills and experience required. This would be sent to the
agencies that were on STW's (or STS's) preferred list of suppliers, which included



Spring, who would put forward candidates who would be interviewed by Mr Carson.
STW preferred to have a staff level to cover their base requirements and would use
external contractors for peaks of demand for staff even where these lasted for several
years, as with the Target project.

(3) The chosen contractor, here the Appellant, would be engaged by contract
between STW (or before October 2001, STS) and Spring on a standard form. A
sample contract dated 4 April 2001 between STW and Spring relating to the period 9
April 2001 to 5 October 2001 provided for Spring to provide consultancy services
which would be provided by its employee ("the Executive"). In fact, the intention of the
parties was that Spring would provide the services of other contractors like the
Appellant and not its employees. (If STW took over engaging contractors in October
2001 one would expect the party to this contract to be STS but it is STW; in the
assignment summary of the Spring-Appellant contract (see paragraph 3(6) below) for
the same period names STS as the client. | cannot explain this discrepancy and it is
possible that the latter is wrong and the change in fact took place in April 2001, which
would tie in with the statement in paragraph 3(7) below, in which case other
references to STW taking over in October 2001 should be to April 2001, but the date
is not material to this decision.) A later standard form contract applying from 1
January 2003 provides for Spring to supply IT contractor services through a
contractor, which gives effect to the intentions of the parties. The standard form
contract includes the following provisions:

(a) On control:

"[Spring's] method and timing of work is its own but [Spring] shall and shall procure
that the Executive shall:

(i) comply with all reasonable requests of [STW] for information and statements as to
progress as the case may require

(i) co-operate with any of [STW's] personnel concerned with or other company
appointed in connection with the project and

(iif) comply with all health and safety requirements and/or policies of [STW].

(b) Neither Spring nor the Executive were entitled to benefits such as holiday
entitlement or sick pay.

(c) Either party could terminate the contract on 4 weeks' notice or immediately for
cause. In addition Spring may terminate the contract forthwith without notice if STW
requested Mr Hough to be removed.

(d) The contract stated that except as expressly provided in the agreement STW had
no obligation to use or continue to use the services of Spring.

(4) There was no copy of the Appendix to that contract setting out the details of the
particular engagement but a later one relating to 2 January 2004 to 31 March 2004,
which | find is likely to have been in similar form to earlier ones, specifies Mr Hough's
name; the project's name and phase; Mr Carson is named as project manager; the
period of employment is stated; Spring is named as the consultant company; the daily
rate is specified; a special condition states that incidental expenses are paid only
when specifically authorised by STW; reasons for recruitment are given ("as internal
support is not currently available, STW require an external consultant to work on
Target Phase 3"); and the previous purchase orders for this contractor are set out.

(5) There were a continuous succession of contracts for three-month periods (or in
two cases six-month periods), comprising a total of eleven or twelve separate



contracts (there were copies of 10 contracts up to 31 December 2002 in the
documents and a reference to the existence of subsequent contracts for periods up to
31 December 2003). Contracts were often renewed at the last minute by Mr Carson
approaching Mr Hough. Mr Hough hoped that the contracts would be renewed but did
not necessarily expect this. Mr Carson would have been upset if the Appellant had
not renewed the contracts and would have applied moral pressure to encourage it to
do so, while recognising that they had no legal liability to do so. Outside the period
under appeal Mr Hough worked for STW from February 1998 at least until 2006.

(6) Spring would in turn contract with the Appellant on the following terms:

(a) The contract names the Client; STS until the contract ending 27 October 2001,
thereafter STW.

(b) Mr Hough is named as the individual who will provide the services. It states that
the Appellant may propose a replacement for the individual but any such replacement
shall only take place provided the Client [STW (or as the case may be STS)] is
satisfied that the proposed replacement has the necessary qualifications, skills and
experience and is suitable to perform services for the Client.

(c) The services are described as "Business Analyst/Data Analyst role."

(d) Time sheets to be provided within 10 days of the end of a month with payment
due within the month.

(e) Spring has the right to terminate on 14 days notice for a contract between 8 and
26 weeks duration.

(f) The following is included under the heading Special Conditions:

"The Services Period is to be agreed with the Manager. The Contractor [the
Appellant] will provide services at Aqua House Central Birmingham and other Client
Midland sites if required. The Contractor will provide services for 4 days per week (32
hours per week) but his manager can request he works a fifth day if the project
dictates."

(7) For the period up to October 2001 while STS was in the chain of contracts there
was an agreement between STW and STS for STW to pay for STS's work on an
arm's length basis as required by STW's water industry regulator. | did not see any
copy of this. It was the regulator's insistence of a more formal relationship between
the two companies from April 2001 that led to STW taking over engagement of
contractors in place of STS in October 2001 (or it may be April 2001, see paragraph
3(3) above).

(8) Finally in the chain of contracts, there was no written contract between the
Appellant and Mr Hough.

(9) Mr Hough is an expert in business and data analysis using information
technology. Business analysis involves analysing the client's business processes
including testing technology from the business perspective by talking to users and
identifying and documenting their requirements; data analysis involves analysing the
client's data to gain insight into the data used in the business and the data structures
required to support the business.

(10) Mr Hough's areas of work on the project at the relevant time were in phase 1 of
the project the design of the conversion of the data, including analysis of the data to
be converted, definition of the software requirement, and liaison with the software

provider and testing of the conversion software. He wrote the terms of reference and



the report into the way audit data would be moved to the new system, and
implemented the audit. In phase 2 he was responsible for the design of the
conversion of data requiring the merger of data from two old billing systems. He was
then responsible for the planning and implementation of the conversion.

(112) In spite of the contractual provision for a four-day week, Mr Hough generally
worked five days a week, occasionally six and even seven days during conversion
weekends. His hours varied from 5 to 12 hours a day. He worked at the project
location except that sometimes he would write a report at home by agreement with Mr
Carson. Conversion work had to be done outside normal hours so as not to interfere
with normal computer use, usually from 8pm to 10pm and sometimes at weekends.
Mr Hough would coordinate this work from his home.

(12) Mr Hough was free to decide the times he attended, the number of hours worked
in a day, when he took time off, and when he took breaks during the day. As a matter
of courtesy he would agree absences with Mr Carson. Such absences included
holidays of normally two weeks at a time taken at less busy periods to fit in with the
project.

(13) Mr Hough was expected to correct errors at his own expense. Mr Carson was not
aware of this occurring. Mr Hough said that it did occur during conversion when
sometimes files would fail to convert properly.

(14) Mr Hough did not manage other people in the STW organisation.

(15) STW provided Mr Hough with a desk at the premises and a laptop for mobile
working from other sites, including a dial-in from his home. On three or four occasions
he used the Appellant's computer and scanner for this purpose.

(16) Mr Hough had an identity badge showing him as "contractor.” He was able to use
the canteen and park his car in the STW multi-storey car park. Unlike STW's
employees the Appellant did not receive any increase in the rate of payment between
April 2002 and January 2006. The Appellant did not receive any holiday pay, sick pay
or pension in respect of Mr Hough. Unlike employees Mr Hough did not have a formal
annual appraisal. He was in regular contact with Mr Carson. They worked in the same
building and would have a formal meeting once a week together with other informal
contacts.

(17) There were targets for the number of customers converted by certain times and
Mr Hough would report to Mr Carson about progress. Mr Carson did not have IT
expertise but could judge the Appellant's work by the progress compared with the
targets and by whether the new billing system produced correct bills when tested.

(18) The Appellant billed Spring monthly accompanied by a time sheet on Spring's
form specifying the number of days (or half-days) worked by Mr Hough. For three
months' invoices the Appellant's VAT registration number was not included on the
invoice and STW did not pay the VAT. It took about six months to resolve the problem
and a further month to receive interest on the late payment.

(19) Mr Hough personally performed all the duties during the period under appeal. In
February 2003 he met Mr Carson one evening and both signed a document headed
"confirmation of arrangements between contractor and client." This is a form
presumably provided by the Appellant's then advisers containing various alternatives
for deleting those that do not apply. The document includes:

"5. The contractor [the Appellant] has the right/ dees-net-have-theright to send a
substitute to carry our the services specified in the contract in the place of lan Hough

[Mr Hough's name is added in manuscript]



6. The contractor has the right/ dees-net-have-theright to subcontract the services to
another party.

8. If the contractor has the right to subcontract the services and/or to send a
substitute, the client [STW] agrees that he will accept that substitute or subcontractor
if the latter has the skills to carry out the services specified in the contract...".

In 2005 Mr Carson signed a statement presumably at the Revenue's request,
containing the following:

"If Mr Hough were unable to fulfil personally the contractual obligations of [the
Appellant] [STW] would be prepared to consider a suitable replacement worker who
was recommended and provided by [the Appellant]. This would be subject to [STW]
being satisfied that the replacement had the necessary skills and experience to
complete the contract."

(20) The 2005 document sets out the true understanding of Mr Carson, and the 2003
document does not. The 2005 document is also in accordance with the agreement
between STW (or STS) and Spring. It also represents the obvious commercial reality
that STW has an important and sensitive project and they contracted with the
Appellant for Mr Hough's services on the basis of his special skills. Another person
would find it difficult to pick up the project in the middle and it might take a couple of
months to do so unless Mr Hough were directing him.

(21) Mr Hough did not work for any other clients during the period under appeal.
Legislation

Regulation 6(1) of the Social Security Contributions (Intermediaries) Regulations
2000 provides:

"These Regulations apply where—

(a) an individual ("the worker") personally performs, or is under an obligation
personally to perform, services for the purposes of a business carried on by another
person ("the client"),

(b) the performance of those services by the worker is carried out, not under a
contract directly between the client and the worker, but under arrangements involving
an intermediary, and

(c) the circumstances are such that, had the arrangements taken the form of a
contract between the worker and the client, the worker would be regarded for the
purposes of Parts | to V of the Contributions and Benefits Act [the Social Security
Contributions and Benefits Act 1992] as employed in employed earner's employment
by the client.”

"Intermediary" is defined in Regulation 5 and it is common ground that the Appellant
is an intermediary for this purpose.

Similar provisions applying for PAYE purposes are contained in Schedule 12 to the
Finance Act 2000:

"1—(1) This Schedule applies where—



(a) an individual ("the worker") personally performs, or is under an obligation
personally to perform, services for the purposes of a business carried on by another
person ("the client"),

(b) the services are provided not under a contract directly between the client and the
worker but under arrangements involving a third party (“the intermediary"), and

(c) the circumstances are such that, if the services were provided under a contract
directly between the client and the worker, the worker would be regarded for income
tax purposes as an employee of the client."

Contentions of the parties
6. Mr Smith for the Appellant contends:

(1) The notices were bad for the period up to October 2001 in not naming STS as the
client since the contract was with STS.

(2) The hypothetical contract between Mr Hough and STW would lack the irreducible
minimum requirement for an employment contract as set out by MacKenna J in
Ready Mixed Concrete (South East) v Minister of Pensions and National Insurance
[1968] 2 QB 497, 515 and approved by the House of Lords in Carmichael v National
Power plc [1999] 4 All ER 897:

"A contract of service exists if these three conditions are fulfilled. (i) The servant
agrees that, in consideration of a wage or other remuneration, he will provide his own
work and skill in the performance of some service for his master. (ii) He agrees,
expressly or impliedly, that in the performance of that service he will be subject to the
other's control in a sufficient degree to make that other master. (iii) The other
provisions of the contract are consistent with its being a contract of service."

Here control and mutuality of obligations are absent.

(3) On control the contractual provision quoted in paragraph 3(3)(a) above shows a
lack of contractual control. In practice Mr Hough was not under STW's (or STS's)
control in relation to where, when and how he worked.

(4) Mutuality of obligations must exist throughout the entire period under appeal,
relying on Synaptek Ltd v Young [2003] STC 543 at [25] where counsel for the
Inspector "accepted that if, taking the period of the notional contract as a whole, EDS
was under no obligation to provide work, the necessary element of mutuality was
indeed lacking for that period" Mutuality of obligation includes continuing the promises
to provide and pay for work throughout the contract. The STW-Spring contract
expressly stated that there was no obligation to continue to use Spring.

(5) The Appellant had a right in its 2003 agreement with Mr Carson to send a
substitute for Mr Hough.

(6) The Appellant had business risk as demonstrated by the problem with obtaining
payment of VAT. Mr Hough had to put right defects in his own time.

(7) The terms were not similar to other employees. Mr Hough was identified on his
badge as a contractor. There was no intention that an employment relationship
existed. While he did not provide any equipment his office at home had the normal
equipment found for someone doing some work at home.

7. Mr Death for the Revenue contends:


http://www.bailii.org/cgi-bin/redirect.cgi?path=/uk/cases/UKHL/1999/47.html

(1) The notices correctly showed STW as the client as it was STW's project. STS was
a supplier of some of the components for the project.

(2) The control test is of little relevance to an expert such as Mr Hough; see Morren v
Swinton and Pendlebury Borough Council [1965] 2 All ER 349, 351 per Lord Parker
CJ with whom the others concurred:

The cases have over and over again stressed the importance of the factor of control,
but that it is not the determining test is quite clear. In Cassidy v Minister of Health,
Somervell LJ referred to this matter, and instanced, as did Denning LJ in the later
case of Stevenson, Jordan & Harrison v McDonald & Evans, that clearly
superintendence and control cannot be the decisive test when one is dealing with a
professional man, or a man of some particular skill and experience. Instances of that
have been given in the form of the master of a ship, an engine driver, a professional
architect or, as in this case, a consulting engineer. In such cases there can be no
question of the employer telling him how to do work; therefore, the absence of control
and direction in that sense can be of little, if any, use as a test."

(3) There was sufficient control over where and when Mr Hough worked for him to be
an employee under the notional contracts. He was expected to attend during normal
office hours and agree absence in advance.

(4) In Synaptek the statement that there had to be mutuality of obligations throughout
the period of separate contracts was a concession by the Revenue which is not
repeated here. It is sufficient that within each separate contract there was an
obligation to provide work and payment, see Cornwall County Council v Prater [2006]
EWCA Civ 102 in which a teacher was engaged to teach a particular pupil at the
pupil's home under a succession of separate contracts relating to different pupils.
Longmore LJ said:

"[43]...There was a mutuality of obligation in each engagement namely that the
County Council would pay Ms Prater for the work which she, in turn, agreed to do by
way of giving tuition to the pupil for whom the Council wanted her to provide tuition.
That to my mind is sufficient 'mutuality of obligation' to render the contract a contract
of employment if other appropriate indications of such an employment contract are
present.”

Here there was clearly mutuality of obligation within each contract.

(5) So far as the other factors are concerned, the financial risk demonstrated by the
late payment of VAT was a minor one. In general the risk of non-payment was no
greater than that of STW's employees. While payment by a daily rate is more
common for self-employment, here the factor is more neutral as the client sets the
rate. Mr Hough was paid a daily rate normally for a five-day week like an employee.
He could not increase his remuneration by working harder; by working more than the
contractual four-day week he was similar to an employee working paid overtime. He
had no overheads and stood no risk of making a loss. Provision of equipment was a
neutral factor in a case like this. While a series of short engagements may point to
self-employment, here Mr Hough is not similar to a businessman offering his services
in the market. A notice period is more consistent with employment; self-employment
normally ends when the work is completed. The lack of employee-type benefits is not
surprising in a contract between companies. Mr Hough was integrated into the STW
organisation, although shown as a contractor. Mutual intention cannot apply to a
hypothetical contract but the actual intention was for self-employment. Weighing up
all these factors points towards employment.

Reasons for the decision
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8. Mr Smith put forward a preliminary argument that the notices were bad in naming
STW as the client throughout, rather than naming STS until October 2001. Mr Death
contended that STS was merely another link in the chain to STW which was the real
end-user since the Target project was in relation to STW's billing system and STS
was merely the supplier of software and contractors to STW on an arm's length basis.
| agree with Mr Death's analysis. For the legislation to apply the services must be
performed "for the purposes of a business carried on by another person (‘the client’)."
Here in the period before October 2001 the services were performed directly for STS
which is named as the client in the Spring-Appellant contract but, as the Appellant
knew, were performed ultimately for the benefit of STW under contractual
arrangements between STW and STS. In my view it is correct for STW to be named
as the client because the services were for the purposes of STW's business being an
STW project. In my view the notices were valid.

9. Having found the facts of the actual relationship between the parties | have to apply
the statutory hypothesis that Mr Hough worked for STW and ask whether he would be
an employee. Collapsing the actual contractual arrangement leaves the following
contract terms including how they were in fact operated:

(1) A series of 3 (or in two cases 6) months contracts without any obligation on either
party to continue, but which are in fact continued continuously for the three year
period under appeal (and for periods before and after).

(2) Services performed at STW's premises at Aqua House, Birmingham or other
Midland sites of STW (or STS) if required. Mr Carson did agree to his doing some
work from home.

(3) Four days per week but Mr Carson can request that he works a fifth day if the
project dictates. | understand "request” to be short of "require” but if the project did so
dictate Mr Hough might find it morally difficult to refuse, at least if he wanted the
contract to be renewed. If fact he always agreed.

(4) Payment monthly within the following month on the basis of days worked (in
practice measured in half days) on presentation of time sheets within 10 days of the
end of the month.

(5) Mr Hough was free to decide the times he attended, the number of hours worked
in a day, when he took time off, and when he took breaks during the day. As a matter
of courtesy he would agree absences with Mr Carson. Such absences included
holidays of normally two weeks at a time taken at less busy periods to fit in with the
project.

(6) Mr Hough was required to perform the services himself but if he were unable to
fulfil personally his contractual obligations STW (or STS) would be prepared to
consider a suitable replacement worker who was recommended by Mr Hough. This
would be subject to STW (or STS) being satisfied that the replacement had the
necessary skills and experience to complete the contract. No proposal for a substitute
was ever made.

(7) Mr Hough would have to:

(i) comply with all reasonable requests of STW for information and statements as to
progress as the case may require

(i) co-operate with any of STW's personnel concerned with or other company
appointed in connection with the project and

(iii) comply with all health and safety requirements and/or policies of STW.
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(8) No normal employee benefits such as holiday pay, sick pay or pension.

(9) STW (or STS) may terminate the contract on 4 weeks notice. Since the provision
of the Spring-Appellant contract, under which Spring may terminate that contract
immediately if STW requests Mr Hough to be removed, is not replicated in the STW-
Spring contract it cannot form part of the hypothetical contract.

On whether such a contract contains the irreducible minimum for an employment
contract, | find that so far as control is concerned, not much control is expected for an
expert like Mr Hough as stated in the quotation above from Lord Parker's judgment in
Morren v Swinton and Pendlebury Borough Council. There must still be some control
and there was some control over where he worked; he could be asked to work at
other Midland sites of STW (or STS), and working at home required Mr Carson's
agreement. There was some control over when the work was performed were as
performing conversion work on the computer outside hours of normal computer use.
Mr Hough would have to comply with all reasonable requests of STW for information
and statements as to progress, which is rather less than one would expect for an
employee, and would have to cooperate with other personnel working on the project.
There was something just short of contractual control over the number of days per
week worked but if the project dictated that more than a four-day week was required
Mr Hough did in fact agree to it. | consider that the totality of these amounted to
sufficient control, though rather less than one would expect for a normal employee.

On mutuality of obligation, there was no obligation to renew the contract after each
three (or six) period. This factor may be relevant to determine whether someone is
employed during breaks in work, as in Carmichael v National Power [1999] 1 WLR
2042, where it was not in issue that they guides were employed while working. As in
Cornwall County Council v Prater it is sufficient that within each contractual period
there was an obligation on STW to provide work and pay the agreed rate; the
contrary decision in Synaptek depends on a concession made by the Revenue in that
case. There was such an obligation for 4 days work a week, or more days if worked at
their request, subject to the possibility of STW terminating the contract on four weeks
notice. The reality was that this was a five-year project and there was plenty of work
requiring Mr Hough's continuing services. STW was obliged to and did provide and
pay for work during each separate contract period.

So far as the right of substitution is concerned there was none. The most that STW
agreed to was that they would consider a request. In practice this would require
considerable scrutiny by STW. | think that the Appellant by asking Mr Carson to sign
the 2003 "confirmation of arrangements between contractor and client" may have
misled itself into thinking that there was a right of substitution in stronger terms than in
the Spring-Appellant contract, and in spite of there being no such terms in the STW-
(or STS)-Spring contract. Such a provision would not have made any commercial
sense and Mr Carson signed the confirmation of arrangements trusting Mr Hough.

Accordingly | conclude that the hypothetical contract would have the necessary
irreducible minimum to constitute an employment contract.

Although the argument at the hearing concentrated on the above factors, the parties'
skeletons dealt with the need to stand back and look at the arrangements as a whole
as in Hall v Lorimer (1994) 66 TC 349. The following factors have been identified in
the authorities as relevant, and there is no need for me to cite authority for each well-
known factor; my conclusions on each are as follows:

(2) In business on own account. Mr Hough could earn more by working more than
four days a week but this depended on the project dictating it. In practice the project
did normally dictate it and so he would effectively have a 5 day a week job in the
hypothetical contract. He did not work for other clients or offer his services elsewhere
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and could not increase his remuneration above the daily rate, which was set by STW.
He had virtually no overheads and there was no possibility of making a loss.

(2) Payment terms. Payment within the following month after submitting time sheets
within 10 days of the end of the month involves a longer period of risk than for normal
employees.

(3) Financial risk. Within each contract the only risk was of non-payment during the
period before payment but all employees take some risk of non-payment although
with some statutory protection (which would be deemed to apply to the hypothetical
contract if it is an employment contract). While defective work had to be put right in
his own time, payment was calculated on days of varying length and any corrections
were made within that flexibility. There was a delay in paying VAT on one occasion
but this was caused by the Appellant not putting the VAT registration number on its
invoices.

(4) Provision of equipment. This is not a factor that is relevant to this type of work as
he was working on STW's mainframe computer and was provided with a laptop. On
rare occasions (only three or four occasions in the three year period) he used the
Appellant's computer and scanner while working at home.

(5) Length and number of engagements, and exclusivity. Here there was an
expectation, but no legal obligation, that the contracts would be renewed. Both parties
knew that this was a five-year project requiring Mr Hough's services as they were not
available in-house. A series of short engagements is a slight pointer towards self-
employment. Mr Hough did not work for anyone else in the period under appeal.

(6) Provision of benefits. He did not receive any of the fringe benefits received by
normal employees. | assume that since he was satisfied with the rate of payment,
including the fact that it was not increased during several years, it must have made up
for the loss of benefits.

(7) Rights of termination. Termination on four weeks' notice is more usual for
employment than self-employment.

(8) Intention of the parties. It is not possible for the parties to have any intention over
a hypothetical contract. The actual contracts were necessarily not employment
contracts.

(9) Part and parcel of the organisation. Mr Hough had a desk and computer terminal
and had the same car-parking facilities and access to the canteen as normal
employees, although his badge named him as a contractor (as he was). He was
working on a particular project rather than as part of STW's organisation, although
other employees were seconded to work on the project alone. He was no in charge of
other staff.

Standing back and considering the position as a whole, the factors predominantly
point towards employment, although a somewhat unusual one. The only factors
pointing away from employment are the longer payment terms than normal for an
employee, which is not important; and the intention of the parties, which is not
directed to the hypothetical situation. Although the number of separate contracts
would normally point away from employment, and there was a risk of the contracts
not being renewed, while the project needed his services and he was satisfactorily
performing his duties, this was not a real commercial risk, and it is inherent in IR35
that one must consider the contracts separately because one starts with the actual
contracts.



16. Accordingly | conclude that Mr Hough would be an employee of STW under the
hypothetical contract and dismiss the appeal.

17. By way of postscript | should like to thank the two STW witnesses for their withess
statements and for attending when this as an additional burden which is of no benefit
to them. | have commented in the past about there being either no or inadequate
information from the client. In this case | had the fullest information which was most

helpful to me.
JOHN F. AVERY JONES
SPECIAL COMMISSIONER
RELEASE DATE: 5 July 2007
SC 3213/06
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DECISION

Introduction
1. This decision concerns:

a. An appeal against a determinations under Regulation 80 Income Tax
(PAYE) Regulations 2003 against Datagate Services Limited
(“Datagate”) in the amount of:

I. £8,895.46 for 2001-02
ii. £9,539.76 for 2002-03
lii.  £10, 339.16 for 2003-04

b. An appeal against a decision under section 8 Social Security
Contributions (Transfer of Functions) Act made on 21 July 2005 that
Datagate is liable to pay primary and secondary class one National
Insurance contributions of £17,482.87 in respect of the period to 6
April 2001 to 5 April 2004.

2. The parties are agreed that if the “IR 35 provisions applied, the amount shown in
the determinations and decision is correct. | am also told that the Special
Commissioner’s decision will be followed for the years ended 5 April 2005 and 2006.

The Issue

3. The Parties agreed that the point at issue is whether, had the arrangements taken
the form of a contract between Mr Barnett and MBDA, Mr Barnett would have been
regarded as an employee of MBDA.

4. The Parties also agreed that the position was the same in these circumstances for
both income tax and national insurance.

The Law

The Legislation
5. The Law for income tax purposes is found in Chapter 8 Part 2 ITEPA (re-enacting
Schedule 12 FA 2000). It provides so far as is relevant:

“48 Scope of this Chapter
(1) This Chapter has effect with respect to the provision of services through an
intermediary. ....

49 Engagements to which this Chapter applies

(1) This Chapter applies where—

(a) an individual (“the worker”) personally performs, or is under an obligation
personally to perform, services for another person (“the client”),
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(b) the services are provided not under a contract directly between the client and the
worker but under arrangements involving a third party (“the intermediary”), and

| the circumstances are such that, if the services were provided under a contract
directly between the client and the worker, the worker would be regarded for income
tax purposes as an employee of the client....

(4) The circumstances referred to in subsection (1)1 include the terms on which the
services are provided, having regard to the terms of the contracts forming part of the
arrangements under which the services are provided.

(5) In this Chapter “engagement to which this Chapter applies” means any such
provision of services as is mentioned in subsection (1). ...

56 Application of Income Tax Acts in relation to deemed employment

(1) The Income Tax Acts (in particular, the PAYE provisions) apply in relation to the
deemed employment payment as follows.

(2) They apply as if—

(@) the worker were employed by the intermediary, and

(b) the relevant engagements were undertaken by the worker in the course of
performing the duties of that employment.

(3) The deemed employment payment is treated in particular—

(a) astaxable earnings from the employment for the purpose of securing that any
deductions under Chapters 2 to 6 of Part 5 do not exceed the deemed employment
payment; and

(b) astaxable earnings from the employment for the purposes of section 232,

6. The Law for Social Security Contributions purposes is found in the Social
Security Contributions (Intermediaries) Regulations 2000.

The Authorities

7. 1 was provided with copies of the following authorities which | have read and
considered carefully:

Hall v Lorimer [1992] STC 599
Ansell Computer Services v Richardson [2004] STC (SCD) 472
WHPT Housing Association v SOSS [1981] ICR 737

The Evidence

8. An agreed bundle of documents was produced. No objection was taken to any of
them and they were all admitted in evidence.

9. Iheard oral evidence from:
Bret Barnett, the Appellant’s director and shareholder of Datagate;
Simon Wycherley of MBDA, the relevant Team Leader;

Nicole Hartland, formerly an HR Manager at MBDA’s Stevenage office.
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10. Witness statements were provided for all three. A witness statement was also
provided for Roger Bartlett. Unfortunately, he was unable to give evidence and be
cross-examined because his wife was having a baby.

11. A statement of facts not in dispute was also produced.

12. Ms Hartland’s evidence was necessarily of a general nature and by reference to a
generalised document concerning employment at MBDA. | found her an entirely
honest and competent witness but unable to shed light on Mr Barnett’s precise
circumstances. Whilst | am grateful for the helpful way she gave her evidence it did
not assist me in my task which is concerned with Mr Barnett’s individual
circumstances not the general employment position at MBDA.

Findings of Fact
13. From the evidence | make the following findings of facts:

(1) Mr Barnett is a person with wide experience of the design and
development of computer software.

(2) Mr Barnett is the sole director and shareholder of Datagate. It is a
closely held company under his control. He has no written Contract with
Datagate.

(3) Datagate was incorporated on 2 February 1999 and began trading on
29 March 1999. The accounts describe its principal activity as computer
consultants.

(4) Datagate entered into a contract with Technology Project Services
International Limited (“TPS”).

(5) The terms of this contract, an hourly rate plus VAT invoice.
(6) Clause 8 provided so far as relevant:

8.1 This Contract is a contract for the provision of Professional
Consultancy Services; the relationship governed by this contract is neither
that of agent-principal, nor that of the employer-employee. Any
Consultants provided by you are and will remain employed by you; they
are not employed by us, and during this Contract will not be employed by
the Client. ...

8.5 This Contract is not exclusive, and you and your Consultants are and
remain at liberty to also provide services of third parties.

(7) Clause 9 of the Contract restricted the provision of services to the
Client other than through TPS for a period of six months. | find that this
was not a restriction of a type normally find in an employment contract.

(8) TPS had an arrangement with MBDA for the supply of services.
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(9) TPS entered into the initial arrangement on 10 January 2001 which
ended on 10 April 2001. The arrangement was extended until the 30
September 2004.

(10) Work had to be carried out by a particular person because of security
(cf Ansell)

(11) There was no provision for a minimum number of hours to be
worked. There was also an ability to take time off.

(12) There was a right to provide substitute so long as suitable security
clearance was obtained.

(13) Mr Barnett could arrive when he liked. He could leave when he liked.
He tended to arrive after 0930 hours and leave before 1600 hours so as to
suit his lifestyle.

(14) Mr Barnett could take time off when wanted to but of courtesy
discussed it with the team leader.

(15) Mr Barnett worked with the relevant team but was provided with
discrete sections of work. MBDA wish to learn from him.

(16) I find that Mr Barnett’s relationship with the MBDA team was that of
a professional consultant providing independent services when looked at
as a whole.

The Submissions of the Parties

The Appellant Submissions in outline
14. In essence, the Appellant submitted that:

a. Mr Barnett was not an employee, he was like any other “self
employed” consultant.

b. There was nothing in the documentation to show he was employed as
an employee.

c. The rate was fixed with the agency by Datagate.

d. There was no Contract of Employment. What Mr Barnett did was act
as Consultant, as an independent contractor.

e. The precise way this was done was for security reasons and the
convenience of the parties. This did not make him employee.

f. Accordingly, the appeal should be allowed.

HMRC'’s Submissions
15. In essence, HMRC submitted Mr Barnett was effectively an employee.

16. This was because:

a. MBDA had a right of control.
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b. The Ansell case was different (see particularly paragraph 24 of his
decision).

C. Mr Barnett’s obligations were those of an employee.
d. The Purchase Orders were the Contract.

e. The documents show this was the equivalent of a Contract of
Employment.

f. All the evidence shows Mr Barnett was treated in the same way as
employee. He worked in the same way.

g. The time he worked was agreed with MBDA.

h. The work he did was agreed with MBDA.

I.  Mr Barnett took part in a trip to Portsmouth at MBDA’s request.
j.  The HR document showed he was an employee.

k. He wore a work badge.

I. The pay rates were employee pay rates.

m. There was a disciplinary procedure which was the same as the other
employee.

n. Mr Barnett was integrated into MBDA’s business because there were
three in team producing an integrated product.

0. Accordingly, the appeal must be dismissed.

Discussion

Introduction

17. From Ansell it is clear that the question that I have to answer is “looking at the
picture as a whole [do] I find as a primary fact that Bret Barnett was in business on his
own account and was not a person working as an employee in someone else’s
business” in all the circumstances of the case. I also remind myself that the onus of
proof is on the Appellant.

18. HMRC Manuals’ draft letter sets out a list of relevant factors which | consider of
use. These factors include:

a. Whether there is an ultimate right of control on the part of the engager
over what tasks have to be done, where the services have to be
performed, when they have to be performed and how they have to be
performed.
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b. Whether personal services required.

c. Whether the worker has the right to provide a substitute or engage
helpers.

d. Who has to provide the equipment and/or materials.
e. Whether the worker has a real risk of financial loss.

f. Whether the worker has the opportunity to profit from firm
management, for example by reducing overheads and organising work
effectively.

g. The basis of payments.

h. Whether there are “employee type” benefits, for example, sick pay,
pensions, holiday pay, etc.

i.  Whether the worker works exclusively for the engager.

J. Whether the worker is part and parcel of the engager’s business or
organisation.

k. Whether there is a right to terminate the engagement by giving notice
of a specific length.

I. Factors personal to the worker, for example, number of engagements in
business organisation.

m. The intention of the engager and worker as regards employment status.

19. I have carefully considered these factors. In considering these factors | have
borne in mind that there is a strong security requirement here.

20. I do not consider that there was an ultimate right of control on the part of MBDA
of the type the Manual implies. The engager MBDA could have continued with the
engagement had it chosen to, or chosen not to renew the engagement. | do not
consider here the position was one of an ultimate right of control as would be the case
of an employee. Even if there were | do not consider in the particular circumstances
that this would be of the same nature as for an employee. If there was an ultimate
right of control this was because of the security requirements and not anything akin to
that underemployment law.

21. There is nothing in the documents requiring personal service.
22. The documentation allowed for a substitute to be provided or help us engage.

23. The equipment and materials were provided by MBDA but given the security
context it would have been surprising had it been otherwise.
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24. The requirement that the worker has a real risk of financial loss is somewhat
circular. If the worker is in business on his own account there must be a risk of
financial loss. Here, he risked not being continued to be engaged.

25. Mr Barnett was able to profit from sound management by organising his work
effectively so as to save himself time and give himself more free time which he had
told me was part of the reason that he organised his work in the way that he did.

26. The basis of payment was a fee basis. This is entirely consistent with self
employment. On the evidence before me there was no employee type benefit such as
sick pay or pensions provisions.

27. There was no requirement that Mr Barnett work exclusively for MBDA.

28. Whilst the position was that Mr Barnett was engaged in assisting MBDA’s
business I do not consider that he was “integrated” as an employee in the way that the
Tort cases sometimes suggest. There was evidence that MBDA sought to give him
specific projects which so far as possible which were self contained. | find as a fact
that Mr Barnett was not integrated into MBDA’s business or organisation.

29. The engagement could be terminated but | do not regard this as being the
equivalent of being able to give notice under a contract of employment.

30.1 do not find that the number or continuation of employment gives rise to
employment status.

31. The intention of the parties seems to have been that there should be no
employment. Why else would this structure have been set up? 1 find as a fact that the
parties intention was that there should be no employment.

32. Standing back and “looking at the picture as a whole I find it a primary fact that
Bret Barnett was in business on his own account and was not a person working as an
employee in someone else’s business on the hypothetical requirements that the
legislation requires. He chose to do this through his company.

33. Accordingly, the appeal is allowed.

SPECIAL COMMISSIONER
RELEASE DATE: 20 December 2007

SC/3108/2006



DATAGATE SERVICES LTD v REVENUE & CUSTOMS COMMISSIONERS (SpC656) (2007)

Sp Comm (Adrian Shipwright) 20/12/2007

TAX - EMPLOYMENT

CONSULTANCY AGREEMENTS : EMPLOYMENT STATUS : PAYE : ARRANGEMENT FOR PROVISION OF
CONSULTANCY SERVICES : EMPLOYMENT STATUS OF CONSULTANT

In the circumstances, the Revenue had been wrong to consider that arrangements made between two
companies through an intermediary for the provision of professional consultancy services had the effect
of making the consultant involved an employee of the company engaging his services.

HELD:

The appellant (D) appealed against determinations made by the respondent Revenue under the Income
Tax (Pay As You Earn) Requlations 2003 reg.80, and against a decision made under the Social Security
Contributions (Transfer of Functions, etc.) Act 1999 in respect of its liability to pay primary and
secondary Class One National Insurance contributions.

D was a company under the control of its sole director and shareholder (B).
Its principal activity was computer consultancy.

D had entered into a contract with another company (T) for the provision of consultancy services and, in
turn, T had an arrangement with a third company (M) for the supply of those services.

B worked with M's team: M wished to learn from him and he was provided with discrete sections of
work.

There was no provision for the minimum number of hours to be worked, he could arrive and leave when
he liked and he could take time off when he wanted.

The issue was whether, had the arrangements taken the form of a contract between B and M, B would
have been regarded as an employee of M.

D submitted that B was not an employee but was, rather, like any other self employed consultant.

The Revenue argued that B was effectively an employee because, amongst other things, M had a right
of control and B was treated in the same way as an employee, worked in the same way as an employee
and had the obligations of an employee.

Looking at the picture as a whole, the effect of the arrangements was that B's relationship with M was
that of a professional consultant providing independent services.

He was in business on his own account and was not a person working as an employee in someone
else's business on the hypothetical requirements that the legislation required, Ansell Computer Services
Ltd v Richardson (Inspector of Taxes) (2004) STC (SCD) 472 applied.

There was no ultimate right of control on the part of M, there was nothing in the documents requiring
personal service, the basis of payment was a fee basis and there was no requirement that B work
exclusively for M.

Whilst B was engaged in assisting M's business, he was not integrated as an employee.

Moreover, the parties' intention was that there should be no employment.

Appeal allowed

Counsel: For the appellant: John Antell For the respondents: Non-counsel representative  Solicitors: For the
appellant: LawSpeed Ltd For the respondents: Revenue and Customs

LTL 18/1/2008 (Unreported elsewhere)

Judgment: Official - 8 pages

Document No. AC0116049
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DRAGONFLY CONSULTING LTD v REVENUE & CUSTOMS COMMISSIONERS (SpC00655) (2007)
Sp Comm (Charles Hellier) 11/12/2007
TAX - EMPLOYMENT

CONTROL : EMPLOYMENT STATUS : INFORMATION TECHNOLOGY : INTERMEDIARIES : MUTUALITY OF
OBLIGATION : NATIONAL INSURANCE CONTRIBUTIONS : PAYE : PROVISION OF SERVICES THROUGH
INTERMEDIARY : WORKER REGARDED AS EMPLOYEE IF SERVICES PROVIDED DIRECTLY TO CLIENT :
IR 35 : Sch.12 FINANCE ACT 2000 : reg.6 SOCIAL SECURITY CONTRIBUTIONS (INTERMEDIARIES)
REGULATIONS 2000

The taxpayer company, which supplied the services of its sole director as an IT system tester to a client
through an intermediary, was liable to account for income tax under the Finance Act 2000 Sch.12 and
national insurance contributions under the Social Security Contributions (Intermediaries) Regulations
2000 reg.6, where a contract directly between the director and the client would have been a contract of
employment.

The appellant company (D) appealed against a decision and determinations made by the respondent
commissioners that it was liable in respect of national insurance contributions and PAYE tax under the
"IR 35" provisions.

D had supplied the services of its sole director (B), who also owned 50 per cent of the shares in D, to a
client (C) via an agency.

B was an IT system tester.

His services were supplied to C to work on the testing of IT projects being undertaken by C.

The services were supplied for a period of nearly three years.

During that period B worked almost exclusively for C.

The effect of the IR 35 legislation, contained in the Finance Act 2000 Sch.12 for direct tax and the Social
Security Contributions (Intermediaries) Regulations 2000 req.6 for national insurance, was in outline that
if the circumstances were such that, had B performed his services under a contract directly between him
and C, that contract would have been one of employment, then D would be liable for national insurance

contributions and PAYE calculated broadly on the basis that the payments it received were emoluments
it paid to B.

D contended that under such a contract B would not have been an employee.

HELD: (1) The notional contracts between B and C would have been for the personal service of B in return for
remuneration, with a limited possibility of B sending a substitute in his place.

The notional contract would contain provisions requiring B to be subject to the guidance of his team and
team manager.

The right of C to direct B through the operation of the team and the guidance of the team manager was
enough, in the case of a skilled professional man, to be able to say that there was sufficient control.

Therefore the first two preconditions for a contract of employment in Ready Mixed Concrete (South
East) Ltd v Minister of Pensions and National Insurance (1968) 2 QB 497 were satisfied, Ready Mixed
Concrete applied.

The requirement for mutuality was satisfied by an obligation to work in return for an obligation to
remunerate and that requirement was satisfied by the notional contracts.

An obligation on the employer to provide work, or in the absence of available work to pay, was not a
precondition for the contract being one of employment, but only an indicator Usetech Ltd v Young
(Inspector of Taxes) (2004) EWHC 2248 (Ch), (2004) STC 1671 and Cornwall CC v Prater (2006)
EWCA Civ 102, (2006) 2 All ER 1013 considered; Propertycare Ltd v Gower not followed.

(2) Considering the other factors which might indicate employment or consistency or otherwise with
employment, there was nothing which pointed strongly to the conclusion that B would have been in
business on his own account, Ready Mixed Concrete and Market Investigations Ltd v Minister of Social
Security (1969) 2 QB 173 applied.
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By contrast, standing back and looking at the overall picture, it appeared that B was someone who
worked fairly regular hours during each engagement, who worked on parts of a project which were
allocated to him as part of C's teams, who was integrated into C's business, and who had a role similar
to that of a professional employee.

B did not get paid for, or go to work to provide, a specific product; instead he provided his services to C
to be used by them in testing the parts of a project which from time to time were allocated to him.

He was engaged in relation to the work to be done on a specific project but not to deliver anything other
than his services in providing testing in relation to that project.

He would have been an employee had he been directly engaged by C.
Appeal dismissed

Counsel: For the appellant: Non-counsel representative  Solicitors: For the respondents: Revenue and
Customs

LTL 21/1/2008 (Unreported elsewhere)
Judgment: Official - 27 pages
Document No. AC0116046

Source: Lawtel http://www.lawtel.co.uk , copyright acknowledged.
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Income tax — Worker supplied through intermediaries — “IR 35” — Schedule
12 FA 2000 — Whether circumstances were such that had the services been
provided under a contract directly with the worker the worker would have
been an employee — Held : yes

National Insurance — Worker supplied through intermediaries — “IR 35” —
SI 2000/727 Regulation 6 — Whether circumstances were such that had the
arrangements taken the form of a direct contract with the worker the worker
would have been an employee — Held : yes
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DECISION

1. Dragonfly Consulting Ltd appeals against the following decision and
determinations made by the Respondents under what are commonly known as the IR
35 provisions:

(M a decision issued on 30 April 2004 for the period 6 April 2000 to 5 April
2003 in respect of National Insurance Contributions; and

(i) determinations issued on 18 June 2004 in respect of PAYE for the same
period.

By these determinations and this decision the Respondents seek some £99,000 from
the Appellant.

2. In the relevant period Mr Jon Bessell who was the director of, and owner of 50
per cent of the shares in, the Appellant had, via arrangements between (1) him and the
Appellant, (2) the Appellant and an agency, DPP International Ltd (DPP), and (3)
between DPP and the AA, provided his services to the AA.(*)

3. In outline, the IR 35 legislation, which | shall describe later, provides that if
the circumstances are such that, had Mr Bessell performed his services under a
contract directly between him and the AA, that contract would have been one of
employment, then the Appellant will be liable for NI contributions and PAYE
calculated broadly on the basis that the payments it received were emoluments it paid
to Mr Bessell. The Appellant contends that under such a contract Mr Bessell would
not have been an employee.

4. The argument before me related to the nature of the hypothetical contract, and
whether or not Mr Bessell would have been an employee in relation to it, and not to
the amounts involved. This is therefore a preliminary decision.

5. In the remainder of this decision | shall first discuss the evidence and set out
my findings of fact, then address the relevant law, and then reach my conclusions on
the appeal.

Evidence and Findings of Fact

6. There was a joint bundle of documents. | heard oral evidence from Mr
Bessell; from Jane Tooze, who had, through her own service company provided
services to the AA in the relevant period and who had been responsible for part of the
project on which Mr Bessell worked in the period October 2002 to April 2003; from
Alan Palmer who was an employee of the AA in the relevant period acting as an IS
Test Manager, and responsible for part of the projects on which Mr Bessell worked
between February and July 2000, and between May 2002 and September 2002; and

* The AA was [acquired] during the relevant period by Centrica. Ihave used "the AA’ to refer to companies in the
combined group.
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from Alan Kersley who in the relevant period was Head of Change Delivery at the
AA. All of them provided witness statements. In the days before the hearing the
Appellants produced a letter from Christine White who described herself as The AA
Commerce Programme Manager. Ms White did not give oral evidence.

General Findings of Fact

7.

| find the following facts:-

Q) Mr Bessell is a highly skilled IT system tester. His principal expertise
is designing and implementing tests on IT systems software which will give
the user of the software the required level of confidence that the software will
work as intended or required. This work involves determining the expectations
of the users translating those expectations into requirements of the system and
testing the system (for example by creating a large number of test usings of the
system) to assess whether it meets those requirements. Mr Bessell does this
job well and his skills were appreciated by those with whom he worked at the
AA. Those skills are both analytical and personal, for the first stage of the
exercise in particular requires interaction with other people.

(i) Mr Bessell is the sole director and the holder of 50 per cent of the
shares in the Appellant.

(iii)  Under the contractual arrangements which | shall describe shortly, in
the period April 2000 to January 2003 Mr Bessell provided his services to the
AA. These services were predominantly directed to the testing aspects of
three IT projects then being undertaken by the AA:-

@ the first project lasted 7 months from January 2000 to July
2000 and related to the replacement of an ‘Ingres’ database with an
‘Oracle’ database;

(b) the second project lasted 22 months from August 2000 until
April 2002 and related to the AA.com website;

(c) the third project was concerned with the AA’s travel insurance
product, OATI, and Mr Bessell was involved in testing between May
2002 and the end of January 2003.

(iv) It was in October 1998 that the Appellant first contracted with DPP for
the supply of Mr Bessell’s services. In the period 1 April 2000 to 28 February
a series of fixed term contracts were made between the Appellant and DPP.
There were seven such contracts. With the exception of 1 April 2001, 29, 30
and 31 December 2001, 1 January 2002, and 28 and 29 September 2002, the
combined period of these contracts includes every day in the period between 1
April 2000 and 28 February 2003. Each contract took the form of a schedule
which specified inter alia the period of the contract, the rate of payment and
invoicing arrangements, and annexed General Terms and Conditions which
were materially the same for each contract (save in those respects | discuss
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later). The schedule indicated that it set out the principal terms and conditions
on which the Appellant would provide a consultant to perform services for
DPP’s client. The first and the seventh schedules indicated the name of the
consultant to be provided by the Appellant: “Jonathan Bessell”.

(V) DPP contracted with the AA to provide consultancy services and
temporary staff to the AA. There was in the bundle before me a copy of such
a contract dated 12 October 1998. Clause 2 provided that the contract should
continue for no more than 12 months. This document provided for details of
the services to be provided to be set out in a schedule. There were, in the
bundle, copies of schedules (not to that agreement but conforming with its
terms) covering the period 3 January 2000 to 2 July 2000. | find from the
evidence of Mr Palmer and Mr Kersley and from the copy invoices from DPP
to the AA that for the period under appeal Mr Bessell’s services were provided
through DPP. 1 find that it is more likely than not that those services were
provided under agreements between DPP and the AA which, so far as is
material, contained the same general terms as the agreement dated 12 October
1998. The two schedules I have mentioned state “Name of individual: Jon
Bessell; Job Title: consultant”, and set out rates of payment and the period of
the contract.

(vi)  There was no written contract between Mr Bessell and the Appellant.

(vii)  During the relevant period Mr Bessell worked mainly at the AA’s
premises (but see also paragraph 28 below in relation to the AA.com project).
In relation to all three projects it was necessary to spend time there to talk to
those for whom the system was being tested (those who would use it) and
other members of the development teams; in relation to the first and third
projects it was also necessary to work mainly at the AA’s premises in order to
work on the AA’s computer system. During the second project, the AA.com
project, Mr Bessell could access the AA’s computer from home. In this period
he had an ISDN telephone line installed at home to access the AA mainframe
computer and was provided with a customised laptop by the AA.

(viii) When working at the AA’s premises (which changed from time to
time) Mr Bessell was provided with a desk and computer and worked
alongside other employees (and other contractors). He required a pass to enter
the buildings. The pass bore a “C” which differentiated the bearer as a
contractor rather than an employee. He was able to use the onsite canteen. He
would be invited to events such as the project Christmas Party. Towards the
end of the relevant period Mr Bessell provided at his own expense or that of
the Appellant a special chair to use at the AA offices to help with problems
with his back.

(ix) At home Mr Bessell had a designated office room with a desk, two
laptop computers, fax, scanner and office furniture. The laptops were not
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bought specifically for the AA work but the ISDN line referred to previously
was, and was installed at the Appellant’s expense.

x) During the period of the second project the Appellant paid some £400
for a training course undertaken by Mr Bessell. The course was undertaken for
the benefit of his work on the AA.com project. The cost was not reimbursed
by the AA.

(xi)  During the period under appeal the only other work undertaken by the
Appellant was some assistance given to a nursery near Mr Bessell’s home. Mr
Bessell solved a problem it had with a software package and the Appellant
was paid. | find that the sum paid was modest in comparison to the
Appellant’s annual income from DPP. After the end of the period under
appeal, the Appellant, through Mr Bessell, embarked on a joint venture project
with the nursery for the creation of a new software system which could be
widely marketed to nursery operators.

(xii)  During the relevant period, the Appellant would invoice DPP and DPP
would invoice the AA for work done. The invoiced amounts were calculated
by reference to an hourly or daily rate multiplied by the hours or days charged
for.

(xiii)  Mr Bessell would complete and submit to persons at the AA records of
time worked and charged for. Two different records were submitted : one
indicated the time Mr Bessell had actually been engaged on the work he was
doing, and the other the time for which a charge would be made. The first
record was used for the AA’s control and forecasting purposes; the second for
the authorisation of payment by the AA to DPP. The times could differ. From
the evidence of Miss Tooze, and Mr Palmer | find that there was an
understanding that generally the hours (or days) charged for would be those
indicated in the schedule to the contract between DPP and the AA so that a
few extra hours actually worked one week could cancel out a few fewer hours
actually worked another week, but that it was expected that Mr Bessell would
have worked on average for at least the time billed for. Where the work
demanded substantially more time, then additional time could be, and was,
billed.

Mr Palmer told me, and I accept, that those in the testing function were “tail
end charlies” and that as a result it was rare that they would find themselves
with nothing to do on a project. If one stage in the testing of a project had
been completed more expeditiously than planned then Mr Bessell would not
be expected to sit around and do nothing : there would always be something
else to be done on the project, and Mr Bessell, | find, would set about that
something and his billed time would reflect the time actually spent working
(subject to the comments in the previous paragraph) rather than billing a fixed
larger amount for the stage finished ahead of time.
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(xiv) During the relevant period Mr Bessell took holidays. He did not
submit time sheets for, nor did DPP or the Appellant bill in respect of the time
spent on holiday. The times of holidays were agreed between Mr Bessell and
those at the AA working on the project. Mr Bessell took care not to arrange
holidays at busy times for the project. Sometimes plans could be remade and
responsibilities reassigned but there was not a time when Mr Bessell took a
holiday at a seriously inconvenient time for the project on which he was
engaged.

(xv)  Mr Bessell had problems with his back towards the end of the third
project. He was unable to work. No payment was made to DPP or the
Appellant in respect of this period.

(xvi) Mr Bessell occasionally travelled to visit suppliers. When he did so
his expense of travel would be reimbursed by the AA.

(xvii) There was no evidence that Mr Bessell had made errors which he had
had to rectify.

(xviii) The AA did not consider itself obliged, and Mr Bessell did not
consider that the AA or DPP were obliged, to offer a new contract at the end
of the term of any existing contract. Neither DPP nor the Appellant was
obliged to accept any offer of a new term.

(xix) During the first project and part of the second project Mr Bessell’s
activities were contracted to be paid for at an hourly rate. During the second
project this changed to a rate per day. At the time of this change Mr Bessell
negotiated a higher daily rate than had initially been offered on the basis that,
as he said to me, he should be “compensated for not being able to charge 60
hours per week.” From an hourly rate of £50 per hour he moved to a daily rate
of £480 per day. Later on, market rates for IT expertise fell, and the AA paid
only £375 per day. Mr Bessell believed to have no contractual right to insist
on the maintenance of the higher rate in subsequent contracts.

(xx)  The Appellant submitted invoices by reference to the number of days
worked at a daily rate. This was the case even when the contracts provided for
hourly rates.

Substitution

8. At no time in the relevant period did the Appellant or DPP supply any other
person in place of Mr Bessell.

9. | should now describe some of the evidence relating to the issue of whether or
not in practice a substitute could have been provided for Mr Bessell by DPP and the
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Appellant. | am here discussing the oral evidence and not the formal contractual
documents.

10. The AA engaged a number of ‘contractors’ — at times 50 or more people —
who were not its employees. Jane Tooze and Mr Palmer recalled one such contractor
who had been engaged under arrangements pursuant to which a substitute could be,
and was provided in place of the original individual. | accept that evidence.

11. Mr Kersley said he was aware that substitutes had been used. He said that if a
contractor wished someone to substitute his attitude would depend on the
circumstances and upon who recommended the substitute; he would almost always
want a second opinion from someone he trusted and would want to see a C.V. He said
that he would be unhappy if a substitute turned up unannounced and unforeshadowed
: that just would not happen. In any event to work on the premises a security card was
needed. | accept that evidence.

12.  Mr Palmer’s evidence was that he expected Mr Bessell to do the work
personally and would not have expected him to send a substitute. If Mr Bessell had
been unable to perform then he thought that he would have been replaced by a worker
engaged through the normal procedures including interviews with new workers. |
accept that as evidence of what Mr Palmer would have done.

13. | also find that towards the end of the third project Mr Bessell and Miss Tooze
discussed the staffing of the next phase of OATI. It was plain that Miss Tooze wished
Mr Bessell to be engaged for it. But Mr Bessell had been having back problems and
he agreed with Miss Tooze that he could provide a substitute for the period for which
he was not available. (In the event the second phase was cancelled and this did not
happen.)

14. Mr Bessell, when asked if Miss Tooze could have decided that she did not
want a substitute, replied “absolutely”.

15.  The letter from Christine White offered in evidence by the Appellant indicated
that on one occasion she was approached by one of the contractors in her team, and
that it had been agreed that a substitute whose work the contractor had guaranteed
could be provided while he was away. This she said had worked well in practice and
she had been content to allow it again with other contractors. The letter did not
indicate the dates or period when this was done. Given the evidence of Mr Kersley
and Miss Tooze | accept that there was an occasion when a substitute was agreed but |
do not regard this letter as compelling evidence that in the relevant period substitution
was generally permitted or permitted without prior consent.

16.  There was in the bundle a copy of a letter from Lyn Lake who was the IS
Resource manager at the AA, and who administered the contracts with agencies for
the supply of contractors. The letter was written to the Appellant and made various
statements about the relationship between the Appellant and the AA. In the fourth
paragraph she said that the Appellant “will vet and supply a suitable substitute for the
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assigned consultant. [The Appellant] will manage the selection process with input
from the assigned consultant. Any training costs ... would be ... at [the Appellant’s]
expense.”. The letter was dated 28 April 2003, after the end of the period under
appeal, and was in a form which had been used to send to a number of other
contractors who had requested confirmation of the matters contained in it (for tax
purposes or otherwise). Although the letter did not indicate that the AA would wish
to approve the substitute first, it was not to my mind absolutely clear that the writer
intended to say that the AA did not regard itself as being entitled to require that it
approved the substitution or that it would in practice wish to do so in the relevant
period. Ms Lake did not give oral evidence.

17. I conclude that, in the period under appeal, unless the Appellant could have
shown that it (and DPP) was contractually entitled to send a substitute in place of Mr
Bessell, the AA would have accepted (and paid for) a substitute only if the
substitute’s presence and person had been expressly agreed by it, and that the AA
would not, unless as above, have acted as if it was bound to accept any substitute for
Mr Bessell or even one who, when offered, was found to be acceptable.

18. Further it was clear to me that the AA regarded itself as having engaged the
services supplied by Mr Bessell. He had been interviewed at the outset of his
contracts with the AA. His services were highly valued. He was specifically sought
by Miss Tooze and others. The AA did not want any competent tester, it wanted Mr
Bessell.

Control

19. Mr Bessell was a skilled man engaged in a complex task. He was not subject
to detailed instructions as to how he should undertake what he did.

20. In the first project he worked as part of a team of two testers, himself and Mr
Palmer. The test manager was Alan Palmer. In the second project he worked as part
of a team of 5 testers. In the third project he again worked as part of a team of testers
reporting initially to Alan Palmer and later to Miss Tooze.

21. From Mr Palmer’s evidence I find that at the outset of a test analyst’s
involvement with a project the first task would be to settle a plan for the testing of the
application. The Test Manager would draw up an initial strategy, and the testers,
having got to grips with what the organisation wanted from the application and the
background to its implementation, would work as a team to improve and settle that
plan, and plan the detailed testing programme. When the application was made
available to the test team Mr Bessell would then undertake some of the planned tests.
The allocation of tasks to the members of the team was usually done through a
communal review taking into account what was available to test, what tests were to be
done and who preferred to do which tests. It was a group effort under the co-
ordinating influence of the team manager to determine the best division of labour to
tackle the work to be done. If having decided on a timetable for testing the delivery
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of part of the application was delayed, or if problems arose with parts of it then the
tasks would be reallocated in the same way.

22.  Thus, once the initial phase of settling the plan had been completed, on a
typical day Mr Bessell would have had allocated to him in the project plan as
modified by the group discussions a number of aspects of the application to test, and
would continue testing those he had started to test and perhaps commence the testing
of one or more other aspects of those parts of the application that had been made
available. He was not told how to conduct the tests but he was expected to conduct
the tests which had, in consultation with the team, been allocated to him.

23.  The team manager would review the progress of the work being undertaken by
members of the team. There were usually weekly team meetings to review progress.
Mr Bessell attended those meetings. There were also ad hoc discussions to deal with
more pressing issues. Mr Bessell participated in these.

24, Mr Bessell’s progress through the tasks he was allocated would be monitored
by the team manager. There was however no detailed review of the work he had
undertaken. However it seems to me that Mr Bessell’s reputation indicates that he
worked effectively: he would not have had a high reputation if things he had tested
and approved often turned out to be faulty, of if faults he identified were often found
to be illusory. It seems to me that there was an ongoing informal appraisal of the
quality of his work. Miss Tooze attended a meeting with HMRC on 10 May 2005.
She approved a note of that meeting with her amendments. In those notes she
indicated that work was not checked automatically but would be checked if there was
a complaint. | accept that that would have been the case.

25. Mr Palmer said, and | accept, that as part of his management checks he would
occasionally ask Mr Bessell to run a specific test so that he could be satisfied that his
work was acceptable and to get a view on the quality of the application that was being
delivered. It was clear however that Mr Palmer would not be involved in reviewing
or approving the technical detail of what Mr Bessell was doing. Miss Tooze indicated
that no one told Mr Bessell how to do his work although in the approved notes of her
meeting with HMRC she indicated that she “could spot check Jon’s work if she had
reason to”.

26.  The findings | make above are drawn principally from the evidence of Mr
Palmer and Miss Tooze. Neither of them were responsible for Mr Bessell in the
period of the second project. There was no AA test team manager for this project. In
the earlier stages of this project, its management was outsourced by the AA to Net
Decisions, but in July 2001 the AA took over its development. The testing however
was undertaken by people engaged or employed by the AA. There were five testers
including Mr Bessell; one was an employee of the AA. In the earlier stages Mr
Bessell would report to someone on Net Decisions’ staff, and in the later stages to
persons engaged or employed by the AA. Mr Bessell was the senior tester on this
project.
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27.  There was no evidence before me to suggest that in this period the way Mr
Bessell’s activities were guided, monitored or determined was any different from the
position | have described above. | conclude that it is more likely than not that it was
the same.

28. | should however note that the arrangements in relation to the place where Mr
Bessell worked during the second project were different from those for the first and
third projects: | find that he worked from home for about 25% of his time during the
AA.com project. In addition there were times when Mr Bessell made himself
available in the late evening during the course of the project to discuss problems with
the website on the phone with those to whom he reported at the AA.

The Statutory Provisions

29. For the relevant periods the legislation relating to direct tax was contained in
Schedule 12 FA 2000. It provided so far as relevant to this appeal that where an
individual or an associate receives from an intermediary (it is accepted that the
Appellant is an intermediary for those purposes) or has rights to receive from an
intermediary a payment or benefit not taxable under Schedule E then the intermediary
is to be treated as making a payment chargeable to Schedule E of the amount of that
payment or benefit. The provisions apply where para 1(1) Schedule 10 applies,
namely where:-

“(a)  an individual (“the worker”) personally performs, or is under an obligation
personally to perform, services for the purposes of a business carried on by
another person (“the client”)”.

Pausing there, this provision was clearly satisfied. Mr Bessell personally performed
services for the purposes of the AA’s business.

“(b)  the services are provided not under a contract between the client and the
worker but under arrangements involving a third party (“the intermediary”).”

Pausing again, this condition was also satisfied: Mr Bessell had no contractual
relationship with the AA. His services were provided under arrangements involving
the Appellant and DPP. Each of them were third parties.

“(c)  the circumstances are such that, if the services were provided under a contract
directly between the client and the worker, the worker would be regarded for
income tax purposes as an employee of the client.”

It was this last condition which was in dispute in the appeal.

30.  Before leaving the income tax provisions of Schedule 10, I should note the
provision of paragraph 1(4):
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“(4)  The circumstances referred to in sub-paragraph (1)(c) include the terms on
which the services are provided, having regard to the terms of the contracts
forming part of the arrangements under which the services are provided.”

31. The National Insurance provisions, to be found in regulation 6 of SI 2000/727,
provide that a worker will be treated as in employed earner’s employment and
receiving benefits calculated in accordance with regulation 7 of that statutory
instrument where the three conditions in regulation 6(1) are satisfied. Subparagraphs
(a) and (b) of regulation 6(1) are identical to subparagraphs (a) and (b) of paragraph
1(1) Schedule 10 set out above. Paragraph (c), the third condition, is, strangely,
phrased differently:

“(c)  the circumstances are such that, had the arrangements taken the form of a
contract between the worker and the client, the worker would be regarded for
the purposes of Parts | to V of the Contributions and Benefits Act as
employed in employed earners employment.” (My italics).

32.  There is to my mind a potential difference between the effect of paragraph
1(1)(c) Schedule 10 and regulation 6(1)(c). It is this: regulation 6(1)(c) appears to
require the notional contract between the client and the worker to be constituted by
the arrangements: “had the arrangements taken the form of a contract”. Thus
potentially there is no requirement to consider whether anything else would have been
included in the notional contract. By contrast paragraph 1(1)(c) Schedule 10 may
require a wider enquiry into what the terms of a direct contract between client and
worker would have been had there been such a contract: there is no limitation in the
words “if the services were provided under a contract directly between the client and
the worker” to contract terms which are encompassed in the arrangements or the
circumstances.

33. In Usetech Ltd v Young (HM Inspector of Taxes) 2004 TC 811, Park J did not
however see any difference between the two formulations. At paragraph 35, after
reciting the relevant extracts he said:

“The two wordings are not identical, but the meanings are. There was not a
direct contract [between the parties in that case] but the provisions require it to

2

be assumed that there was. What would it have contained? ...”.

It seems to me that Park J is there saying that both provisions require a determination
of what such a contract would have contained from a consideration of all the
circumstances, rather than the construction of a contract where content was limited to
the arrangements. Likewise at paragraph 9 he says:

“subpara (c) involves an exercise of constructing a hypothetical contract which
did not in fact exist, and then enquiring into what the consequences would
have been if it had existed. There may be room in some cases for dispute
about what the hypothetical contract would contain, and in the present case
there is ...”.
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34.  On the other hand in Synaptek v Young (HM Inspector of Taxes) (2003) 75 TC
51, Hart J seem to adopt the more limited approach. That case however dealt only
with the provision of regulation 6 and Hart J makes no reference to the corresponding
provisions of Schedule 10. At paragraph 11 he says:

“... The inquiry which Regulation 6(1) directs is in the first instance an
essentially factual one. It involves identifying first, what are the “arrangements
involving an intermediary” under which the services are performed, and,
secondly what are the “circumstances” in the context of which the
arrangements have been made and the services performed. The legal
hypothesis which then has to be made is that the arrangements had taken the
form of a contract between the worker and the client.” (my emphasis).

This is potentially a different approach from considering what would the contract
have contained. It seems to me that this difference exists at least in theory even when
it is acknowledged that the “arrangements’ are not limited to the words of the formal
contracts between the relevant parties but include all relevant circumstances (see para
47 in Usetech). What actually happened will be part of the arrangements: the practice
may indicate a variation in the formal agreements; it may also illuminate the formal
agreements and be something which falls short of contractual rights and duties. But
even where account is taken of all the actual arrangements there may be a difference
between the notional contract formed by encapsulating those arrangements and the
notional contract whose terms would be determined by asking “What would have
been agreed?”

35. | shall return to this issue later but I note that Park J said, at paragraph 1(4):
“However no-one has suggested to me, nor do | consider, that that [difference] or the
other minor differences between the two statutory provisions affects this case or opens
a possibility of the case being decided are way for NICs and another way for income
tax and corporation tax.”

Employment — the Case Law

36. | was referred to a number of authorities and there was some difference in the
parties’ approach to them. I set out below my understanding of the principles to be
derived from these authorities. | hope that in doing so | will have dealt with the points
made to me in relation to them by Mr Smith and Mr Faulkner.

37. In Ready Mixed Concrete v Minister of pensions and National Insurance
(1967) 2 QB 497, MacKenna said that “a contract of service exists if these three
conditions are fulfilled:

0] The servant agrees, that in consideration of a wage or other

remuneration, he will provide his own work and skill in the performance of
some service for his master;
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(i) He agrees, expressly or impliedly, that in the performance of that
service he will be subject to the other’s control in a sufficient degree to make
that other master;

(iti)  The other provisions of the contract are consistent with its being a
contract of service.

38. In 2001 Buckley J in the Court of Appeal in Montgomery v Johnson
Underwood Ltd (2001) EWCA Civ 318 indicated that this passage was the safest
starting point in considering whether a person was an employee, and showed how it
had been approved by the House of Lords and the Court of Appeal as setting out the
irreducible minimum by way of legal requirement for a contract of employment to
exist. He continued at paragraph 23:

“It permits tribunals appropriate latitude in considering the nature and extent
of ‘mutual obligations’ in respect of the work in question and the “control’ an
employer has over the individual. It does not permit these concepts to be
dispensed with altogether. As several recent cases have illustrated, it directs
tribunals to consider the whole picture to see whether a contract of
employment emerges. It is though important that ‘'mutual obligation’ and
‘control’ to a sufficient extent are first identified before looking at the whole.”

39. I shall refer to the three links of MacKenna’s test as the ‘'mutual obligations
condition’, the “control condition’ and the "consistency condition’. Whilst the nature
of the last two of these flow directly from the words of MacKenna J, there is possibly
something in the use made in the cases and before me of the term "mutual obligations’
which may encompass something more than the words of paragraph (i). 1 shall return
later to discuss mutuality and control. But when | came to consider whether the
notional contract was one of employment my first steps must be to consider whether
‘mutuality’ and ‘control’ are present in sufficient degree to be able to say that the
contract could be one of employment.

40. In Market Investigations Limited v Minister for Social Security [1969] 2 QB
173 at 184-185 Cooke J said that the fundamental test to be applied was this: Is the
person performing these services as a person in business on his own account? He said
this after referring to the conditions laid out by MacKenna J set out above and noting
that the first condition was in that case, fulfilled. He had then considered the ‘control’
condition and found it was not determinative. His “business on his own account” test
was the next step in his judgment. It is clear to me that, having considered mutuality
and control, | should then address this test. It is in my view comparable with
MacKenna J’s consistency condition.

41. In Hall v Lorimer (1993) 66 TC 349 at 375F, Nolan LJ said:

“In order to decide whether a person carries on business on his own account it
is necessary to consider many different aspects of that person’s work activity.
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This is not a mechanical exercise of running through items on a check list to
see Whether they are present in, or absent from, a given situation. The object
of the exercise is to paint a picture from the accumulation of detail. The
overall effect can only be appreciated by standing back from the detailed
picture which has been painted, by viewing it from a distance and making an
informal, considered qualitative appreciation of the whole ... Not all details
are of equal weight ... The details may also vary in importance from one
situation to another.”

42.  The authorities indicate that the consideration of certain indicia which may
point one way or the other may be helpful in considering that picture. (Lee Ting Sang
v Chung Chi-Keung 2 AC 374, and Hall v Lorimer). Those indicia include those
mentioned by Cooke J in Market Investigations. The following may be relevant:-

@) does the taxpayer provide his own equipment?

(b) does the taxpayer hire his own helpers?

(© what degree of financial risk does the taxpayer bare and what
opportunity for profit does the taxpayer have?

(d) what degree of responsibility for investment and management
does the taxpayer have?

(e is the taxpayer part and parcel of his “employer’s” organisation
(see Hall v Lorimer);

()] the degree of control to which the taxpayer is subject (rather
than the mere existence of a right of “control’);

(9) termination provisions — termination on notice may be a pointer
towards employment in some cases (it was found to be so in Morren v
Swinton (1965) 1 WLR 576 but found to be neutral in McManus v
Griffiths 1997 70 TC 218);

(h)  the intention of the parties.

43. I now turn to the mutual obligations condition and the control condition
identified by MacKenna J.

Mutuality

44.  There are two relevant aspects to the condition. The first flows directly from
MacKenna J’s words: does the putative employee agree to provide “his own work and
skill”. If he does not the condition is failed. But if he agrees to provide his own
work and skill but also or in some circumstances alternatively that of another, then
when does that cause the condition to be failed? | discuss that below under the
heading “substitution”.

45.  The second aspect of this condition | need to discuss is the extent to which it
can be regarded as imposing a precondition that there must be obligations imposed
upon the employer other than merely to pay remuneration for what is done. There are
statements in some of the cases which can be read as if they had that import, and that
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was the stance taken by Mr Smith before me. | discuss this issue under the heading
“Employer’s obligation — Mutuality” below.

Substitution

46. Mr Smith drew my attention to Peter Gibson LIJ’s statement in his judgment in
Express Echo Publications v Tanton 1999 IRLR 367 at paragraph 31:

“It is in my judgment established ... that where ... a person who works for
another is not required to perform his services personally, then as a matter of
law the relationship ... is not that of employee and employer.”

However, following the setting out of his three conditions in Ready Mixed Concrete
MacKenna J added some words of explanation. He said that freedom to do a job
either by one’s own hands or by another’s is inconsistent with employment “though a
limited or occasioned power of delegation may not be.”

47. Mr Faulkner relied upon the review of the case law conducted by Park J in
Usetech. Park J set out his conclusions at paragraph 53. He repeated that whether a
relationship is one of employment depends upon all the circumstances: that the
context is one where the answer depends upon the relative weight of a number of
potentially conflicting indicia, and said:

“The presence of a substitution clause is a indicium which points towards self-
employment and, if the clause is as far reaching as the one in Tanton it may be
determinative by itself.”

Mr Smith cautions against taking this extract out of context. He says that in Usetech
there was a relatively weak substitution clause: in that context Park J was saying that
the clause was merely another factor to be considered.

48. It seems to me that if there is a right to substitution then that may be relevant
at two stages. First one asks: is that right such that this cannot properly be treated as a
contract for personal service? If the answer is yes, that is an end of the matter. If the
answer is no, then, if the other precondition hurdles are surmounted, the existence of
the right goes into the pot — or the overall picture — to be evaluated along with other
relevant features.

Control

49, MacKenna J’s test required a “sufficient degree” of control. Mr Smith took
me to Buckley J’s statement in the Court of Appeal in Montgomery at paragraph 23:

“mutuality of obligation and the requirement of control are the irreducible
minimum for the existence of a contract of employment.”
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| accept that there must be something in the contract which can reasonably be called a
right for the employer to control the employee. But such a right need not be a right to
control every aspect of what is done: what is done, how it is done, when and where it
is done; instead a restricted right may be adequate. MacKenna J accepted that in
many cases the employer or controlling management have no more than a general
idea of how the work is done are no inclination to interfere, but “some sufficient
framework of control most surely exist” (paragraph 19), and at paragraph 23 indicated
that tribunals should exercise appropriate latitude in determining the question of
control.

Mr Smith suggested that control exercised through an independent agent such as Ms
Tooze was not sufficient. He pointed to the comments of the Special Commissioner
in MAL Scaffolding at paragraph 49. But those comments were directed to whether
site agents exercised control over scaffolders such as to make them employees; the
Special Commissioner was not considering the position of agents generally. It seems
to me that a company can only exercise control through the agency of real people and
when considering whether or not the company has exercised control it matters not
whether those people are agents because they are employees or agents because a
specific power has been delegated to them. To my mind the actions of the company
are those of its agent Ms Tooze. (See also Morren at page 351).

Emplover’s obligation — Mutuality

50. In Ready Mixed Concrete MacKenna J’s first condition was:

“The servant agrees that, in consideration of a wage or other remuneration, he
will provide his own work and skill in the performance of some service for his
master.”

This first condition is often referred to as a requirement for mutual obligation, but as
described by Mackenna J that mutuality is fairly one sided: his condition relates to an
obligation of the employee to perform a service for a consideration. There is nothing
in these words suggesting that the putative employer must be obliged to provide work
or even to pay if there is no work to be done; all that is clear from condition (i) is that
the employer must be bound to pay for the service performed.

51. In Nethermere (St Neots) v Taverna [1984] 1 RLR 240 the Court of Appeal
considered the finding of an Industrial Tribunal that two women who worked as home
workers sewing garments were employees. At paragraph 18 Stephenson LJ asked
“does the law require any and what mutual obligations before there can be a contract
of service?” At paragraph 19 he considers employers’ obligations and says “[b]ut
later cases have shown that the normal rule is that a contract of employment does not
oblige the master to provide the servant with work in addition to wages”. At
paragraph 20 he considers employees’ obligations and treats MacKenna J’s three
conditions in Ready Mixed Concrete as an expansion of the nature of a true
employee’s obligation to serve. At paragraph 22 he says that there must “be an
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irreducible minimum on each side to create a contract of services. | doubt if it can be
reduced any lower than the sentences I have just quoted ...”. In the judgments of
Kerr and Dillon LJJ the need for mutuality is asserted but | can find nothing which
points to either Lord Justice dissenting from or agreeing with its description by
Stephenson LJ. Kerr LJ’s dissenting judgment makes clear that in his view the
absence of an obligation on the employee to work is fatal, but that much is also clear

in the phrases I have quoted from Stephenson LJ.

52.  Thus in Nethermere | find support for the three conditions in Ready Mixed
Concrete as regards the employee’s obligations but no clear indication as to the nature
of the obligation which the employer must bear as a prerequisite of the contract being
one of employment.

53. In Carmichael and another v National Power plc [1999] 4 All ER 897, the
House of Lords agreed that Mrs Lease’ and Mrs Carmichael’s argument that they
were employees “founder[ed] on the rock of mutuality”. These ladies worked from
time to time as part time guides at a Power Station. Lord Irvine noted that no issue
arose as to their status when they were actually working as guides: the question was
whether they were employees when they were not working. He held that there was no
contractual relationship of any kind when they were not working, and it was on that
rock that their case foundered. But in the course of his speech he considered whether
a certain construction of particular documentation might determine the appeal and
said that he construed it so that ‘no obligation on the part of the CEGB to provide
casual work, nor on Mrs Lease and Mrs Carmichael to undertake it was imposed’.
Referring to Stephenson LJ in Nethermere and to Clark v Oxford Health Authority he
said that therefore on that basis there would be an absence of that irreducible
minimum of mutual obligation necessary to create a contract of service.

54. It is clear to me that Lord Irvine considered the obligation of an employer to
provide work (or to pay a retainer) as an important consideration, but given, in
particular, his citation of Stephenson LJ in Nethermere — whose comments reproduced
above indicate a lesser prerequisite for the employer’s obligation than that of being
obliged to provide work, it seems that Lord Irvine may not have considered such an
obligation as a necessary condition for the existence of an employment.

55. In Propertycare Ltd v Gower 2003 UKEAT/0547/03, the EAT said at
paragraph 9:

“The cases, starting with Ready Mixed Concrete ... show that mutuality of
obligations means more than a simple obligation on the employer to pay for
the work done; there must generally be an obligation on the employer to
provide work and the employee to do the work. That is how we understand
the first of MacKenna J’s tests in Ready Mixed Concrete. In Clark v
Oxfordshire ... Sir Christopher Slade allowed of the possibility that paying a
retainer when no work was available might give rise to mutuality of
obligations, but there must be some mutuality of obligations. The principle
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was affirmed by the House of Lords in Carmichael and subsequently by the
Court of Appeal in Montgomery ...” (my emphasis).

56.  As can he seen from the discussion of Ready Mixed Concrete, Carmichael and
Montgomery above, | cannot find in the judgments a statement of principle as wide as
that which the EAT found in Propertycare. (The example given by Sir Christopher
Slade in Clark was in relation to a "global’ contract spanning periods of engagement.)
It is clear to me that a condition is that the employee is obliged to render personal
service for a reward, but the extent of the condition applicable to the employer’s
obligation is less clear. The fact that Lord Irvine considered that the CEGD’s lack of
obligation to provide work was, when coupled with the ladies’ lack of obligation to
perform, fatal suggests strongly that he puts the condition somewhat higher than did
Stephen LJ in Nethermere. The formulation adopted by Buckley J in Montgomery
suggest some flexibility in the application of this condition in any event.

57. In Usetech at paragraph 28 the tribunal said:

“... certainly there must be mutuality of obligation, but that does not imply
that the “employer” is required to provide work : so much was made clear by
Stephenson LJ in Nethermere ... the requirement of mutuality is satisfied by
the obligation on the one hand, to work and, on the other to remunerate. That
was the position in the Market Investigations case.”

Park J commented thus at paragraph 11:

“I would accept that it is an over simplification to say that the obligation of the
putative employer to remunerate the worker for the services performed in
itself always provides the kind of mutuality which is the touchstone of an
employment relationship.”

I note that Park J speaks of a “touchstone” rather than a necessary condition. He
continues at paragraph 64:

“The cases indicate ... that the mutuality requirement for a contract of
employment to exist would be satisfied by a contract which provided for
payment (in the nature of a retainer) for hours not actually worked. It is only
where there is both no obligation to provide work and no obligation to pay the
worker for time in which work is not actually provided that the want of
mutuality precludes the existence of a binding contract of employment.”

58.  That statement would | believe conclude the matter for me were it not for the
observations of the Court of Appeal some 18 months later in Cornwall County
Council v Prater [2006] EWCA Civ 102. The issue in this case was whether a home
tutor engaged by the council to teach particular pupils was employed by the council.
The teaching assignments were for particular pupils and were of durations from a few
months to 5 years. The council maintained that she had a series of short fixed term
discrete individual teaching engagements which individually lacked the requisite
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irreducible minimum mutual obligations: the mutuality created by Mrs Prater being
contractually obliged to work during each successive engagement was not enough for
the irreducible minimum — there had to be a continuing obligation to guarantee and
provide more work and an obligation on the worker to do that work (see para 30).
Mummery LJ held that the tribunal was entitled to find that there was mutuality of
obligation in the individual contracts between Mrs Prater and the council. Summing
up, at paragraph 40, he said:

“(5) Nor does it make any difference to the legal position that, after the end
of each engagement the Council was under no obligation to offer her another
teaching engagement or that she was under no obligation to accept one. The
important point is that, once a contract was entered into and while that contract
continued, she was under an obligation to teach the pupil and the Council were
under an obligation to pay her for teaching the pupil made available to her by
the Council under that contract. That was all that was necessary to support the
finding that each individual teaching assignment was a contract of service ...”

I accept that at paragraph 11 of his judgment Mummery LJ had said that the “Council
was obliged to continue to provide that work [tutoring the particular pupil] until the
particular engagement ceased”, but in the summary set out above that factor is not
treated as relevant to his conclusion. Longmore LJ, at paragraph 43, said he could not
accept the submission that mutuality required an on-going duty to provide work and
an on-going duty to accept work. He said:

“There was mutuality of obligation in each engagement namely that the
County Council would pay Mrs Prater for the work which she, in turn, agreed
to do by giving tuition to the pupil for whom the Council wanted her to
provide tuition. That to my mind is sufficient “mutuality of obligation” to
render the contract a contract of employment if other appropriate inclinations
of such an employment contract are present.”

There is no hint here that “mutuality of obligation” required any obligation on the part
of the Council other than to pay for work done.

Lewison J was yet more direct: “I would have thought that the question of mutuality
of obligation goes to the question of whether there was a contract at all, rather than
what kind of contract there was, if a contract existed.” He agreed with Mummery and
Longmore LJJ.

59.  The sentiments expressed by the Court of Appeal in this case are to my mind
more aligned with the approach taken by the tribunal in Usetech than the judgment of
the EAT in Propertycare. In these circumstances it is with some diffidence that I set
out my conclusions in relation to mutuality:-

(1 For there to be an employment contract there must be a contract. That
requires some mutual obligations.
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(i) That contract cannot be an employment contract unless the ‘employee’
is obliged to provide his labour.

(iii)  An obligation on the employer to provide work or in the absence of
available work to pay is not a precondition for the contract being one of
employment, but its presence in some form (such as for example an obligation
to use reasonable endeavours to provide work, to allocate work fairly, or not to
remove the ability to work e.g. by removing the pupil to be taught) is a
touchstone or a feature one would expect to find in an employment contract
and where absence would call into question the existence of such a

relationship.
Discussion
60. | now turn to consider what the terms of the hypothetical contract between the
AA and Mr Bessell would have been. 1 shall then consider whether, in the

circumstances | have identified, had Mr Bessell been engaged under that contract, he
would have been an employee.

61. It is important to consider the terms of the notional contract because some of
the conditions for employment (e.g. control and mutuality) and other important
indicia of employment or otherwise flow from the legal rights and duties of the parties
rather than from the general relationship between them.

62. Mr Bessell was the sole director of the Appellant. It seems to me, as it did to
the Special Commissioner in Netherlane SpC 457 that in the absence of any formal
contract between him and the Appellant, straightforward to treat him as effectively a
party to the Appellant’s contract with DPP in conducting this exercise.

63. | approach this question by asking first, what would the contract have
contained? and then | ask whether my answer would be any different if | simply
reduced the arrangements to a contract (the embodied arrangements basis).
64. In my opinion the terms of the notional contracts would have been these:
1) There would be a series of contracts each with a fixed term. The term
of each contract would match the periods of the DPP/Dragonfly contracts.
There would have been no requirement for the AA to offer renewal and no
obligation for Mr Bessell to accept any offer of an extension.
| reach the same conclusion on the embodied arrangement basis.

(2) Each contract would be terminable before the end of its fixed term by
28 days notice in writing by either party.

| reach this conclusion because: (1) clause 9.2 of the DPP/AA agreement of 12
October 1998 (see para 7(v) above) provides that “either party may give the
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other 28 days’ notice to terminate this Agreement and/or any Schedule”, and I
have found that provision is likely to have applied for the whole of the period
under approval; (2) clause 8.1 of the Dragonfly/DPP agreement provides that
DPP may give Dragonfly 28 days notice, but Dragonfly has no clear right of
early termination during an assignment; (The Special Terms in the Schedule to
all the contracts bar one provide that 4 weeks notice may be given; but it is not
clear by which party.); and (3) had there been a contract between Mr Bessell
and the AA it seems very likely to me that it would have encompassed the 28
day termination right of the AA, and, given that the AA conceded such a right
to DPP, it seems likely that the AA would have been conceded it to Mr
Bessell.

On the embodied arrangements basis it is clear that the AA could give 28 days
notice; but read together the arrangement would not permit that right to Mr
Bessell.

3) Each contract would also be terminable by written notice if Mr
Bessell’s performance was unsatisfactory. That is because (1) clause 8.2 of
the AA/DPP agreement of 12 October 1994 provides that DPP shall on
notification remove a staff member whose service is unsatisfactory or for
misconduct, (2) clause 8.2.1 of the DPP/Dragonfly agreement permits that
agreement to be terminated early if there is unsatisfactory performance, and
(3) 1 would therefore expect such a provision to be included in the notional
contract.

My conclusion on the embodied arrangements basis would be the same.

4) Each contract would be for the services of Mr Bessell. The contract
would provide that Mr Bessell could send a substitute in his place but only if
the AA had given notice that that particular substitute was acceptable in place
of Mr Bessell for such period as it should specify.

That is for the following reasons.

First, it seems to me that the DPP/AA agreement contains no right for DPP to
supply a substitute, and the agreement or sub-agreement made via the
Schedule is an agreement for the supply of a particular individual. Clause 3 of
the Agreement sets out the framework for the supply by DPP of a person to
the AA: the AA is to indicate its need; DPP sends CVs of persons it proposes
to fill the need, and the AA selects the persons it requires. A schedule is
completed to record the agreement in respect of the person selected. Where
Mr Bessell’s name appears on such schedules (and I have found it is more
likely than not that it did throughout the relevant period) there was an
agreement between DPP and the AA for the supply of Mr Bessell. There is no
clause or provision of the agreement which deals with substitution. Clause 8.4
deals with the replacement of an unsatisfactory employee but that is a far cry
from a right of any sort to substitute.
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Clause 3.2 of the Dragonfly/DPP agreement provides that Dragonfly has the
right to substitute a suitably qualified person. But clause 3.3.1 restricts that
right to circumstances where DPP has given prior written consent (for contract
up to 2 January 2002), or where the AA has been satisfied that the “new
consultant is trained and suitable to undertake the services” (for contracts
between 2 January 2002 and 1 January 2003), or without satisfying both DPP
and the AA that the new consultant is suitable (thereafter).

In the first period it seems to me that the combined effect of these clauses is
that DPP would not consent to a substitute unless it obtained the specific
agreement of the AA — without which it would be in breach of its agreement.
In the later periods Dragonfly could not substitute unless the AA were
satisfied of the substitute’s suitability. Given that DPP had no right to
substitute it seems to me that a coalescing of these agreements into one could
only be one wherein substitution was permissible only if the AA agreed to the
substitute. And if one asks at this stage what would have been agreed? then,
given what was agreed by the AA it seems to me that no right of substitution
would have been conceded other than substitution with formal consent at the
AA’s discretion.

Second, it seemed to me that there was no course of conduct between DPP and
the AA from which it could be concluded that the AA/DPP agreement had
been varied. The evidence that there had been one or two substitutions was
not enough to convince me that the AA permitted substitution at will rather
than substitution in circumstances where it had agreed specifically to the
substitute. Christine White’s letter to my mind did not clearly indicate that
specific agreement to a substitute was not required, and Lyn Lake’s letter did
not clearly relate to the period of the appeal nor to my mind unambiguously
indicate that the consent of the AA to the person substituted would not be
required. Without hearing their evidence in person | am unwilling to take a
broader view of their statements.

Third, I concluded at paragraph [17] above, that in practice the AA would not
have accepted a substitute unless either it expressly agreed to a particular
substitution, or it could be shown it was contractually obliged to agree. |
conclude above that it was not so contractually obliged.

Therefore if | ask the question what would the notional contract have
contained? | answer: only a provision under which substitution could be made
only with the express agreement of the AA. Coalescing the arrangements into
a contract | come to the same conclusion.

(5) *Control’

The Schedule to the first agreement between Dragonfly and DPP provides at
the top of the page:
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“This Schedule sets out the principal terms upon which we shall
engage you to provide a consultant to perform certain services for you
under your direct supervision and control.” (my emphasis)

Mr Smith, in his skeleton argument, described this as “the engagement of
[Dragonfly] to provide a consultant to perform the services under
[Dragonfly’s] direction supervision and control.” I do not agree. The
language is not clear, but the “you” for whom the services are to be performed
is not [Dragonfly], and the “your” does not therefore suggest to me that
[Dragonfly]’s control is intended. In my view what was intended by those
words is what appears at the top of the next schedule in the sequence of
engagements namely:

“to provide a consultant to perform certain services for the Client
under the client’s direction.”

The Client being the AA. This formulation appears in the second and third
schedules. In the remaining four schedules (April 2001 onwards) the words
“under the Client’s direction” are omitted.

Mr Smith suggested that the first formulation clearly indicated where control
lies namely with Dragonfly. 1 do not think it does, if anything these phrases
suggest that at least in the early contracts control was to lie with the AA.

Clause 3.8 of the AA/DPP contract provides that the staff supplied by DPP
“shall be under the full control and supervision of [the AA] on a day-to-day
basis only regarding performance of duties”.

Up until 2 January 2002 Clause 2.1.1 of the Dragonfly/DPP contract provided
that Dragonfly would procure that the consultant would comply with the AA’s
customary rules and regulations and working procedures. For contracts on and
after 2 January 2002, clause 3.1.1 merely requires that the consultant will
comply with the AA’s health and safety and similar regulations, adding “(the
company’s method of working shall be its own)”.

It seems to me that for the period up to 2 January 2002 the effect of these
arrangements was to give the AA an indirect contractual right to require that
Mr Bessell comply with the AA’s customary rules and regulations and
working procedures. There was no evidence to indicate any variation in these
contracts by conduct.

In the period after 2 January 2002 the provisions of the two sets of contracts
do not give such an indirect right to the AA: although the AA/DPP contract
gives control to the AA, the Dragonfly/DPP contract does not. Thus control
cannot be spelt out of the words of the formal contracts.
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In practice Mr Bessell worked as part of the team, undertaking the work on the
project which was allocated to him as part of the team discussion and by the
team manager. The engagement simply would not have worked if he did not
do what was allocated to him. His work was also informally monitored.

Putting this together it seems to me that if there had been a contract between
Mr Bessell and the AA it would have contained a provision that Mr Bessell
undertake the tasks allocated to him with a specified but reviewable timeframe
and accept the AA’s reasonable directions in relation to what he was doing
(rather than how he did it).

On the embodied arrangements approach | come clearly to the same
conclusion as regards the period up to 2 January 2002. For the period
thereafter it seems to me that the arrangements were that Mr Bessell should do
the work allocated to him within the framework of the project timetable, and
be subject to the guidance of the team and its manager. That requirement was
part of the arrangements and would therefore form part of his notional contract
notwithstanding the lack of a specific control provision in the Dragonfly/AA
contract.

(6) Payment

Payment would be made for the number of days on which Mr Bessell worked
at the relevant daily rate (for the engagements for which the schedules
specified an hourly rate, the daily rate would represent 8 hours’ work).

The schedule to the DPP/AA contract indicates:

“Hours per week 40 hours ...
Other information 10% maximum overtime.”

This is a schedule recording the details for the “supply [of] temporary staff”. I
read the contract as making provision for staff to be made available to the AA
for at least 40 hours per week in return for payment. What the AA does with
the staff made available is irrelevant: payment is made for making them
available. The provision of a 4 week notice period suggests to me that the
parties recognised that the work might run out and the AA would no longer
wish to pay for the supply of staff it was no longer able to use. Taken together
those provisions suggest to me that so long as Mr Bessell was present and
available, the AA had to pay whether or not work was available for him to do.
If however Mr Bessell was working for more than 40 hours then overtime
payments would be due.

The Dragonfly/DPP contracts provided that Dragonfly should “provide the
Services of a Consultant to the Client’. “Services” was defined by reference to
the description in the schedule which normally read “specialist tester”. The
schedule specified “Standard Weekly Hours : 40 hours” and set an overtime
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rate. It seems to me that the draftsman’s use of the capitalised “Services” was
a mistake or at best confusing, but that the intent was that payment should be
made for the supply of Mr Bessell by reference to the time for which he was
provided.

Putting these together it seems to me that the terms of the notional contract
would (on the embodied arrangement approach — and at this stage considering
only the formal contracts) have provided for payment for Mr Bessell’s
availability for work rather than simply for his working hours, together with
payment when he worked overtime. That conclusion is in particular consistent
with the notice periods in the relevant contracts — without an obligation to pay
for availability what was the point of the notice periods?

It seems to me that in practice (see 7(xiii) above) Mr Bessell was very rarely
left twiddling his thumbs and so payment was hardly ever made in respect of
‘availability’ rather than work. His billed time generally reflected only time
spent working although there may have been some flexibility or averaging in
some weeks. Thus there was no conduct materially varying these formal
contract terms.

In relation to this heading of the notional contract the two approaches lead me
to different conclusions. If I ask: what would have been agreed? | conclude
that Mr Bessell would have been paid only for the days (or hours) actually
worked: he would have accepted that so both sides would have so provided in
the contract.

But if | ask what the arrangements were | find that nothing in the practice
varied the agreement between the parties because the requirement to pay
simply for availability never arose and was never tested. Thus the
“arrangements” included payments for availability rather than just for work
done and the notional contract in that basis would have had the same
provision.

(7 In relation to the first and third projects Mr Bessell would have been
required to work most of his time at the AA’s premises. To be there was
necessary to make any of the contracts in relation to that period work. It
would have been an implied term of the contracts and would on any view have
been a term of the notional contract. For the AA.com project he would have
been required to work at the AA’s premises to the extent necessary to do the
testing properly.

(8) There would have been no provision for pension, holiday pay or sick
pay.

(9)  There would have been no provision for appraisal.
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65. | now turn to consider whether, under each of these notional contracts Mr
Bessell would have been an employee.

Preconditions
66. | find that the first two Ready Mixed Concrete preconditions were satisfied:-

0] the contracts would have been for the personal service of Mr Bessell in
return for remuneration. The limited possibility of substitution would not have
prevented them being for contracts for his services;

(i) The right of the AA to direct through the operation of the team and the
guidance of the team manager seems to me to be enough, in the case of a
skilled professional man, to be able to say that there was sufficient control.
Mr Smith argued that there is a difference between a right of control and
simply co-ordinating the work of a worker. But | have found that the notional
contract would contain provisions requiring Mr Bessell to be subject to the
guidance of his team and team manager. That it seems to me is a sufficient
right of control.

| therefore conclude that subject to the third condition it was possible for these
contracts to be contracts of employment.

Mutuality

67. In relation to the question of mutuality in relation to any one of the series of
notional contracts the question of obligations to offer or accept extensions or further
contracts is irrelevant.

68. I concluded at para 59 above that the mutuality condition was satisfied by an
obligation to work in return for an obligation to remunerate. That condition is satisfied
by the notional contracts. | also concluded that a requirement to make work available
(or to pay when it was not) was a significant pointer (a touchstone) towards
employment. At paragraph 64(6) above I conclude on the embodied contract approach
that such a requirement would have been included in the notional contract. Thus on
that basis (and so far income tax purposes) there was a clear pointer towards
employment.

But on the what-would-it-have-contained approach | concluded that the notional
contract would have obliged the AA to pay only for work done. That may therefore
point away from, or put a doubt over, whether it was a contract of employment.
However in these circumstances it is not in my view a serious doubt because it is
compensated by the fact that work always was available to the “tail end charlies” and
that it was known that it would be available during the period of the contract.
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69. | note that if I am wrong in my conclusion of law and an obligation on the
employer to provide work or to pay where there is no work is a necessary condition
for there to be employment, and if | am right at paragraph 64(6) above about what the
contract would have contained, and if the what-would-it-have-contained is the right
approach at least for income tax purposes, then for income tax purposes (but not for
NI purposes) the condition for the application of schedule 12 FA 2000 would have
failed.

70. | now turn to the other factors which may indicate employment or consistency
or otherwise with employment:-

Q) the very limited right of substitution is not inconsistent with
employment and does not point strongly away from it;

(i) the degree of control was that which one would expect from a skilled
professional employee and points towards employment;

(iii)  the intention of the parties as regards whether or not there was to be an
employment seems irrelevant;

(iv)  the nature of the work required Mr Bessell to use the AA’s computer
and premises. That use therefore does not point to employment. Mr Bessell
provided some of his own equipment. That points marginally away from
employment;

(V) Mr Bessell, via Dragonfly, bore the costs of training and phone lines.
These were not significant costs. They point only weakly away from
employment;

(vi)  Mr Bessell undertook work for only one other client, the nursery, in the
period and that work did not provide a significant point of his income. This is
a weak pointer away from employment.

(vii)  Mr Bessell’s ability to increase his profit during the period of a
contract was limited. He suffered the risks associated with being paid on
invoice but during the course of each contract in my view risked little
economically and had little opportunity to increase his profit. He risked the
costs associated with having no sick pay. He negotiated a higher daily rate of
pay, and accepted lower rates when the market turned down. These factors
point only weakly away from employment.

71. Overall 1 find nothing which points strongly to the conclusion that Mr Bessell
would have been in business on his own account; by contrast when | stand back and
look at the overall picture | see someone who worked fairly regular hours during each
engagement, who worked on parts of a project which were allocated to him as part of
the AA’s teams, who was integrated into the AA’s business, and who had a role
similar to that of a professional employee. Mr Bessell did not get paid for, or go to
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work to provide, a specific product; instead he provided his services to the AA to be
used by them in testing the parts of a project which from time to time were allocated
to him. He was engaged in relation to the work to be done on a specific project but
not to deliver anything other than his services in providing testing in relation to that
project. In my opinion he would have been an employee had he been directly engaged
by the AA.

72. | therefore dismiss the appeal.

CHARLES HELLIER
SPECIAL COMMISSIONER
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MKM COMPUTING LTD v REVENUE & CUSTOMS COMMISSIONERS (SpC653) (2007)
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TAX - AGENCY - EMPLOYMENT

CONTRACTS OF AGENCY : CONTRACTS OF EMPLOYMENT : EMPLOYMENT STATUS : INDEPENDENT
CONTRACTORS : NATIONAL INSURANCE : PAYE : SERVICE PROVISION : DIFFERENCE BETWEEN
CONTRACT FOR SERVICE AND CONTRACT OF SERVICES IN TAX CONTEXT : TAX LIABILITY : Sch.12
FINANCE ACT 2000 : Sch.10 para.1 FINANCE ACT 2000 : reg.6 SOCIAL SECURITY CONTRIBUTIONS
(INTERMEDIARIES) REGULATIONS 2000

For the purposes of liability to pay National Insurance contributions and PAYE, the court considered how
to determine whether a work arrangement was a contract for service or a contract of services, and
established that, in the instant case, the conditions in the Finance Act 2000 Sch.12 and Sch.10 para.1 and
in the Social Security Contributions (Intermediaries) Regulations 2000 reg.6 were met.

The appellant company (M) appealed against a decision and two determinations made by the
respondent commissioners under the IR35 provisions introduced by the Income Tax (Earnings and
Pensions) Act 2003 that it was liable to National Insurance and PAYE on money received by its sole
director (E) in return for his services to another company (L) as a contract analyst programmer.

M had agreed to make E's services available to an agency, and the agency had, in turn, reached an
agreement for the supply of those services to L.

L provided databases for the insurance business and managed peaks and troughs in the demand for the
services of analysts and programmers by using contractors.

It had entered into a written agreement with the agency to use E's services for 26 weeks, but the
agreement had been extended 13 times and had run for two-and-a-half years.

M had delivered weekly invoices to the agency.

He had worked as part of a team, attending every day at fixed times, performing tasks allocated to him
by his team manager and reporting progress to the managers and the team.

The commissioners had determined M's liability on the basis that if E had contracted with L directly, he
would have been found to be an employee in respect of his earnings with L.

They had found that E met the conditions in the Finance Act 2000 Sch.12 and Sch.10 para.1 and in
the Social Security Contributions (Intermediaries) Regulations 2000 req.6.

HELD: (1) On the facts, under a notional contract, E would have been an employee because he would have
been allocated tasks, would have provided his own work to do those tasks, and would have been paid
for a 37.5 hour week in the same way as other expert-skilled, independently-minded professionals who
worked for L on fixed term contracts.

On the evidence, L regarded the arrangement with the agency as being for the supply of E's services
only, and whilst they may have accepted a substitute if he had been unable to work, they did not regard
themselves as being bound to do so.

The conditions in Sch.12 of the Act and in reg.6(1) of the Regulations were fulfilled.

(2) There was a potential difference between the effect of Sch.10 para.1(1)(c) of the Act and reg.6(1)(c)
of the Regulations.

The latter appeared to require the notional contract between the client and the worker to be constituted
by the arrangements: "had the arrangements taken the form of a contract".

There was no requirement to consider whether anything else would have been included in the notional
contract.

By contrast, Sch.10 para.1(1)(c) may require a wider enquiry into what the terms of a direct contract
between the client and the worker would have been if there had been such a contract; there was no
limitation in the words "if the services were provided under a contract directly between the client and the
worker", Usetech Ltd v Young (Inspector of Taxes) (2004) EWHC 2248 (Ch), (2004) STC
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1671 and Synaptek Ltd v Young (Inspector of Taxes) (2003) EWHC 645 (Ch), (2003) STC
543 considered.

Those authorities demonstrated a difference of approach and that difference existed, at least in theory,
even when it was acknowledged that the "arrangements" were not limited to the words of formal
contracts, but included all relevant circumstances.

(3) A good starting point when considering whether a contract was one of employment was to consider
the mutuality test, the control test and the inconsistency test, Ready Mixed Concrete (South East) Ltd v
Minister of Pensions and National Insurance (1968) 2 QB 497 applied.

The mutuality and control tests were not rigid, but depended on individual circumstances, and the court
considered relevant aspects of those tests in the context of the difference between a contract for service
and a contract of services, Usetech and Morren v Swinton and Pendlebury BC (1965) 1 WLR 576
considered.

Having considered whether those tests were satisfied, all the circumstances had to be considered,
including whether the taxpayer was in business on his own account.

That did not involve a mechanical exercise of running through items on a checklist, but involved viewing
all the details from a distance and making an informal, qualitative appreciation of the whole.

In the instant case, the court resolved the issue by considering first what the terms of the hypothetical
contract between L and E would have been, and second whether, if that hypothetical contract had
actually existed, E would have been L's employee.

Appeal dismissed

Counsel: For the appellant: Non-counsel representative For the respondents: Non-counsel representative
Solicitors: For the appellant: Odos Consulting
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Income tax — Worker supplied through intermediaries — “IR 35” — Schedule
12 FA 2000 — Whether circumstances were such that had the services been
provided under a contract directly with the worker, the worker would have
been an employee — Held : yes

National Insurance — Worker supplied through intermediaries — “UR 35” —
SI 2000/727 Regulation 6 — Whether circumstances were such that had the
arrangements taken the form of a contract directly with the worker, the
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DECISION

1. Martin Ellwood is the sole director of, and owner of 50 per cent of the shares
of, MKM Computing Ltd (“MKM”). In September 1998 the Appellant agreed to
make Mr Ellwood’s services available to Proactive Appointments Ltd (‘“Proactive”) a
company engaged in the business of making contract workers available to its clients.
Proactive agreed with London General Holdings Ltd (“LGL”) to make Mr Ellwood’s
services available to LGL. Mr Ellwood rendered his services as a contract analyst
programmer for the benefit of LGL under these arrangements. The arrangements
continued as the result of a number of extensions until 2002.

2. On 11 June 2004 the Respondents made a Decision and two Determinations
under what is commonly called the IR 35 legislation. They concluded that the
circumstances were such that had Mr Ellwood been directly contracting with LGL the
nature of the arrangements would have led to the conclusion that he was an employee
and accordingly that, under the IR 35 legislation the Appellant was liable to NI and
PAYE. The Appellant appeals against that Decision and those Determinations.

3. The Decision appealed against relating to National Insurance Contributions
and is:

“That Mr M Ellwood is treated as an employed earner in respect of his
engagement with MKM Computing for the period 6/4/2000 to 5/4/2002. That
MKM Computing Ltd is liable to pay primary and secondary class one
contributions in respect of the earnings from that engagement.

The amount MKM Computing is liable to pay in respect of this engagement is
£6,316.45.”

4. The Determinations appealed against relate to PAYE. The first is for the year
2000-01 and is for £8,086.40; the second is for the year 2001-02 and is for
£13,012.00.

5. There was no dispute as to the amounts involved. The only issue before us
was whether the conditions in the relevant pieces of legislation for the making of the
Decision and Determinations were satisfied : in particular whether, had Mr Ellwood
contracted directly with LGL, he would have been an employee.

The Statutory Provisions

6. For the relevant periods the legislation relating to direct tax was contained in
Schedule 12 FA 2000. It provided so far as relevant to this appeal that where an
individual or an associate receives from an intermediary (it is agreed that the
Appellant is an intermediary for those purposes) or has rights to receive from an
intermediary a payment or benefit not taxable under Schedule E then the intermediary
is to be treated as making a payment chargeable to Schedule E of the amount of that
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payment or benefit. The provision apply where para 1(1) Schedule 10 applies,
namely:-

“(a)  an individual (“the worker”) personally performs, or is under an obligation
personally to perform, services for the purposes of a business carried on by
another person (“the client”)”.

Pausing there, this provision was satisfied. Mr Ellwood personally performed services
for the purposes of LGL’s business.

“(b)  the services are provided not under a contract between the client and the
worker but under arrangements involving a third party (“the intermediary™).”

Pausing again, this condition was also satisfied: Mr Ellwood had no contractual
relationship with LGL. His services were provided under arrangements involving the
Appellant and Proactive. Each of them were third parties.

“(c)  the circumstances are such that, if the services were provided under a contract
directly between the client and the worker, the worker would be regarded for
income tax purposes as an employee of the client.”

It was this last condition which was in dispute in the appeal.

7. Before leaving the income tax provisions of Schedule 10, I should note the
provision of paragraph 1(4):

“(4)  The circumstances referred to in sub-paragraph (1)(c) include the terms on
which the services are provided, having regard to the terms of the contracts
forming part of the arrangements under which the services are provided.”

8. The National Insurance provisions to be found in regulation 6 of SI 2000/727
provide that a worker will be treated as in employed earner’s employment and
receiving benefits calculated in accordance with regulation 7 of that statutory
instrument where the three conditions in regulation 6(1) are satisfied. Subparagraphs
() and (b) of regulation 6(1) are identical to subparagraphs (a) and (b) of paragraph
1(1) Schedule 10 set out above. Paragraph (c), the third condition, is, strangely,
phrased differently:

“(c)  the circumstances are such that, had the arrangements taken the form of a
contract between the worker and the client, the worker would be regarded for
the purposes of Parts | to V of the Contributions and Benefits Act as
employed in employed earners employment.” (My italics).

9. There is to my mind a potential difference between the effect of paragraph
1(1)(c) Schedule 10 and regulation 6(1)(c). It is this: regulation 6(1)(c) appears to
require the notional contract between the client and the worker to be constituted by
the arrangements: “had the arrangements taken the form of a contract”. Thus
potentially there is no requirement to consider whether anything else would have been
included in the notional contract. By contrast paragraph 1(1)(c) Schedule 10 may
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require a wider enquiry into what the terms of a direct contract between client and
worker would have been had there been such a contract: there is no limitation in the
words “if the services were provided under a contract directly between the client and
the worker” to contract terms which are encompassed in the arrangements or the
circumstances.

10. In Usetech Ltd v Young (HM Inspector of Taxes) 2004 TC 811, Park J did not
however see any difference between the two formulations. At paragraph 35, after
reciting the relevant extracts he said:

“The two wordings are not identical, but the meanings are. There was not a
direct contract [between the parties in that case] but the provisions require it to
be assumed that there was. What would it have contained? ...”.

It seems to me that Park J is there saying that both provisions require a determination
of what such a contract would have contained from a consideration of all the
circumstances, rather than the construction of a contract whose content is limited to
the arrangements. At paragraph 9 he says:

“subpara (c) involves an exercise of constructing a hypothetical contract which
did not in fact exist, and then enquiring into what the consequences would
have been if it had existed. There may be room in some cases for dispute
about what the hypothetical contract would contain, and in the present case
there is ...”.

11.  On the other hand, in Synaptek v Young (HM Inspector of Taxes) (2003) 75
TC 51, Hart J seemed to adopt the more limited approach. That case however dealt
only with the provision of regulation 6 and Hart J makes no reference to the
corresponding provisions of Schedule 10. At paragraph 11 he says:

“... The inquiry which Regulation 6(1) directs is in the first instance an
essentially factual one. It involves identifying first, what are the “arrangements
involving an intermediary” under which the services are performed, and,
secondly what are the “circumstances” in the context of which the
arrangements have been made and the services performed. The legal
hypothesis which then has to be made is that the arrangements had taken the
form of a contract between the worker and the client.” (my emphasis).

This is potentially a different approach to considering what would the contract have
contained? It seems to me that this difference exists at least in theory even when it is
acknowledged that the ‘arrangements’ are not limited to the words of the formal
contracts between the relevant parties but include all relevant circumstances (see para
47 in Usetech). What actually happened will be part of the arrangements: the practice
may indicate a variation in the formal agreements it may also illuminate the formal
agreements or indicate something which falls short of contractual rights and duties.
But even where account is taken of all the actual arrangements there may be a
difference between the notional contract formed by encapsulating those arrangements
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and the notional contract whose terms would be determined by asking “What would
have been agreed?”

12. I shall return to this issue later but I note that Park J, at paragraph 1(4) said:
“However no-one has suggested to me, nor do | consider, that that [difference] or the
other minor differences between the two statutory provisions affects this case or open
a possibility of the case being decided one way for NICs and another way for income
tax and corporation tax.”

13. I now turn to the facts to identify the ‘“arrangements” involving the
intermediary and the circumstances in which those arrangements existed and the
nature of the services provided by Mr Ellwood.

The Evidence and Findings of Fact

14, | heard oral evidence from Mr Ellwood and from Paul Jarrett who was IT
Director at LGL during the relevant period. Both provided witness statements. | also
had before me a statement of facts not in dispute, copies of contracts and their
extensions between the Appellant and Proactive, and between Proactive and LGL.
There were also copies of invoices, of a note of a meeting between the Respondents’
officers and Mr Jarrett, and of some correspondence between the Appellant on LGL in
2002. | set out below my principle findings of fact.

Mr Ellwood, the Appellant and LGL

15. Mr Ellwood was the sole director of the Appellant. He holds 50 per cent of its
shares. His wife was the company secretary and the only other employee. She held
the other half of its shares.

16. Mr Ellwood is a skilled analyst programmer. His particular expertise lies in
programming mid-range computers. The services he performed at LGL related to
those types of computer. His personality and skills were much appreciated by those at
LGL.

17. LGL’s business includes the provision of databases for the insurance business
of its clients. There are entities such as Comet, Toyota or motor traders who provide
warranty or insurance packages. Its business includes fronting calls for the public
purchasers of their clients’ products. The demands of its clientele changed rapidly
and demands were often made for new and different services. The IT department had
to react speedily to the clients’ demands. This lead to peaks and troughs in the
demand for the services of analysts and programmers. Its IT department had
permanent employed staff. At times of greater demand these people were
supplemented by external resource in the form of contractors. LGL used Proactive to
obtain such contractors.
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18. MKM advertised in yellow pages, had its own notepaper and website and
prepared accounts which properly encompassed the income from LGL. From 25
February 2002 Mr Ellwood had the use of a laptop computer provided by MKM.

19.  There was no evidence that MKM had undertaken any other material activity
in relevant period other than providing Mr Ellwood to Proactive. MKM had no other
employee with Mr Ellwood’s skills.

The contracts
20.  On 16 September 1998 Proactive wrote to LGL confirming that, on the basis

of their attached Terms and Conditions they would provide the services of a Contract
Analyst Programmer. The letter then set out the following:

“Name of Contractor: Martin Ellwood

Position: Analyst/programmer
Start Date: 21 September 1998
Finish Date: 19 March 1999

Contract period: 26 weeks

Notice period: 4 weeks from either party
Hours per week: 37% hours

Hourly rate: [£ a specified sum]”

The terms and conditions attached included the following provisions:-

“3....d) [Proactive] may terminate the Assignment of [LGL] is in wilful
default ... becomes insolvent or of a petition is appointed for its winding-up

(e) [Proactive] reserves the right to replace the Worker [defined as “staff
assigned from time to time by [Proactive] to provide services for [LGL]] with
another of similar ability and experience should for whatever reason the
current worker be unable to complete the Assignment. The replacement
Worker to be mutually approved by [LGL].

(b) It is the responsibility of [LGL] to supervise and control the Worker; to
ensure that the Worker undertakes the work for which he or she was hired; to
make sure that safe working conditions are provided; to ensure that the
Worker is adequately covered by insurance whilst the Worker is in the employ
of [LGL].”

21.  There are also provisions relating to timesheets, invoices, payments,
confidentiality and the poaching of the Worker by Proactive’s client.

22.  Shortly before the end of the contract period set out above an extension of the
contract for 26 weeks was agreed. Subsequent contiguous extensions of varying
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lengths were agreed which ran until 29 March 2002. Neither of the parties were
compelled to offer or accept any extension.

23. On 17 September 1998 (the day after the date of Proactive’s letter to LGL
described above) Proactive and the Appellant signed a written form of contract. The
document was headed:

“Contract between MKM Computing Limited
for the services of Martin Ellwood
and
Proactive Appointments Limited”

The front page then provided:
“This contract confirms [Proactive’s] agreement with you that MKM

Computing Limited ... will provide services to and for the benefit of the
undermentioned Client based on the Terms and Conditions below and

attached.

Name of Company (the Client) [LGL]

Position (“The Assignment”) Contract Analyst Programmer
Report to David Wainwright

Start Date 21 September 1998

Final Date 19 March 1998

Hourly Rate £ [so much] per hour

Weekly Hours 37% hours

Length of Contract 26 weeks

Notice Period 4 weeks from either party”.

24.  The attached Terms and Conditions appear to be in a standard form and to
envisage more than the one Assignment described on the front sheet. There are
provisions relating to the provision of time sheets signed by the Client and for the
payment of fees — which “will be delayed no longer than 1 month.” Payments may be
withheld if MKM fails to work to the required standard or is unable to complete the
assignment. MKM is required to have Employer’s Liability and Public Liability
Insurance. Clause 9(d) provides that Proactive may terminate with pay in lieu of
notice in the event of unsatisfactory work by MKM’s staff. There are restrictions upon
MKM or its “staff” supplying other services to the Client.

25.  Shortly before the Finish Date set out on the front sheet an extension of the
contract for 26 weeks was agreed. Subsequent contiguous extensions were signed
which ran until 29 March 2002. Neither party was compelled to offer or accept any
extension.
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The Work Done

26. In the period 8 April 2000 to 6 April 2002 MKM delivered, with 9 exceptions,
weekly invoices to Proactive. The exceptions related to weeks when Mr Ellwood did
not work because, for example, he was on holiday. The majority (55 out of 94) of the
invoices were for 37.5 hours work with a normal range of between 30 and 39 hours.
The arithmetic mean was 37.8 hours for those weeks he worked. The invoices were
for "Programming Services’ and specified the number of hours and rate per hour.

27. At LGL Mr Ellwood worked within a team. A team had a project manager. 6
project managers reported to Mr Jarrett, the IT director. Mr Ellwood was allocated
tasks by his team manager. There tasks included: understanding the user requirements
by speaking to client managers and employees, drafting requirement documents,
writing software, developing software, testing software, carrying out quality assurance
and installing the software. The allocation of the tasks did not include instruction as
to how to perform them.

28. Mr Jarrett would generally use contract staff for particular projects.
Permanent employees were allocated tasks more fluidly. Mr Ellwood worked on a
succession of such projects in the relevant period. Each contractual period related to
one or two projects only. The periods of renewal of the proactive/LGL contract
sometimes did and sometimes did not encompass the time actually needed to
complete a particular project.

29. Mr Jarrett, having decided that he needed extra contract staff would arrange
for an agency like Proactive to supply them. Generally the nature of project for which
he required staff would be communication to the agency. Towards the end of the
period of a contractor’s contract there would be a telephone conversation with the
agency about renewing the contractor’s contract. Mr Ellwood would hear formally
from the agency if a renewal of the contract was being offered, but would as the result
of informal conversations at LGL have some idea of whether it would be and what
projects would be involved. In the relevant period the contract was extended some 13
times.

30.  The period for any extension was fixed by Mr Jarrett by reference to his
estimate for the time needed for the work he had in mind. He would reach that
estimate by discussion with those involved at LGL including at times the contractor
who might be involved in the project. Mr Ellwood was involved in some discussions
for future projects in which he became involved. Where a project over-ran its
estimate the contractor’s contract might be extended. This happened with a number
of the projects on which Mr Ellwood was involved.

31. If a project were to finish early or looked likely to do so Mr Jarrett would have
contacted the agency and told it that he would find something else for the contractor
to work on.
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32.  Although when working at LGL Mr Ellwood would spend his time principally
on the project or projects which had been assigned to him he would occasionally be
asked by people at LGL to help on other matters: for example if a problem arose in
relation to something he had previously been involved in; and generally, after
consulting Mr Jarrett or the project manager, he would supply the help required as
part of his contracted hours.

33.  As part of the discussion of a new project with Mr Ellwood there would be
discussion of any holiday he wished to take in the projected period for the project.
There would be some give and take bearing in mind the LGL time constraints and Mr
Ellwood’s need for a holiday. Having settled the period he would take as holiday the
period for which the contract would be extended would be fixed. He did not submit
invoices for those days on which he was on holiday.

34.  Mr Ellwood generally attended LGL’s premises on working days between
6.45am and 3.30pm. He liked to leave early to avoid the traffic. He said that the
client “was sympathetic to traffic difficulties and would let me go early.” It was
necessary for his work that he was at LGL when others were there : there would be
matters he would need to discuss and clarify with other people at LGL. He did not,
and was not expected to wander in and out as he pleased.

35.  The LGL computer systems were fairly reliable and crashed infrequently. If
the system crashed then everyone including Mr Ellwood would sit around for a bit,
perhaps read a technical magazine or twiddle their thumbs. Likewise if he arrived at
LGL and the overnight back-ups were running late. If Mr Ellwood was in a good
mood on such an occasion he said he would not count the downtime as hours to be
billed; if he was in a bad mood he said he would charge. | accept that evidence.
Given his regular working hours and the consistency of his billed hours I conclude
that generally payment was made in respect of such down or unavailable time.

36. If Mr Ellwood’s work was defective (he recalled only one such occasion) he
would rectify it in his own time.

37. In the Autumn and early winter of 2001 Mr Ellwood was engaged under two
13 week contract extensions for which in each case one of the two specified projects
was the EMS Australia Project. After the work had been done on the project in the
UK Mr Ellwood went, at Mr Jarrett’s instigation, to Australia to train the local
personnel and to implement the system which had been written. His expenses of travel
were paid by LGL. While he was there he had regular telephone contact with Mr
Jarrett, reporting to him how the work was going, Mr Ellwood had prepared a plan
and he let Mr Jarrett know how progress was being achieved by reference to that plan.
Mr Jarrett said he saw his role as offering help, and, where necessary, the facilitation
of help and assistance from elsewhere in the organisation. It was clear to me that Mr
Ellwood had been asked rather than commanded to go to Australia, but also clear that
Mr Jarrett was monitoring and would guide what he was doing.
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38. If the approach of a deadline meant that it might be desirable that more than
37% hours be spent on a project in a particular week, Mr Jarrett would discuss the
need with Mr Ellwood. Mr Jarrett did not feel able to compel Mr Ellwood to work
additional hours but would expect an amicable helpful result.

Control

39.  Once Mr Ellwood had been given a project he would get on and do it. He was
not subject to detailed orders as to how to do what and when. But he was part of a
team: he reported his progress to Mr Jarrett or other project managers and discussed
what he was doing with other members of the team. Although these interchanges did
not consist of giving orders it was clear to me that they would have affected what he
did, when he did it, and how he did it.

40. If Mr Ellwood wished to take an unscheduled holiday he would discuss it with
the relevant personnel at LGL. Mr Jarrett said, and | accept, that there had been an
occasion when he had refused a day off when they had been really up against a
deadline.

41.  Mr Ellwood’s computer programme coding was not reviewed for quality and
he was not subject to the employee appraisal system. If his work was deficient he
would not be offered a new contract.

Substitution

42. Before the commencement of the first contract Mr Ellwood was interviewed
by a member of LGL’s staff. He was asked some technical questions. Mr Ellwood
described part of the interview as a check that he had not yet two heads.

43. In a document prepared by Mr Ellwood on 2 April 2002 and signed by Mr
Jarrett on 5 June 2002 the relationship between MKM and LGL was described thus:

“IMKM] has the right to provide a substitution worker in addition to or in
place of Martin Ellwood. If a substitute worker were to be proposed [MKM]
would be required to satisfy [LGL] that the substitute has the necessary skills,
qualifications and experience ...”

In the relevant period there was no occasion when Mr Ellwood sent or proposed a
substitute for himself.

44, In the course of a meeting with Respondents’ officers Mr Jarrett, having been
asked what would happen if one day Mr Ellwood said he was going on leave and
would send someone in his place, replied that that conversation just would not
happen. In cross-examination Mr Jarrett said that if the conversation started his
response would depend on the circumstances. Generally he would expect a new
contract to be entered into with the agency. If Mr Ellwood were not to turn up he
would contact the agency. If the agency sent a Mr Smith and if, having met him, Mr
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Jarrett decided that Mr Smith was OK he would expect a new contract with the
agency for the provision of Mr Smith. In deciding whether or not to accept Mr Smith,
Mr Jarrett said it would have been relevant that Mr Smith was from MKM because
Mr Ellwood might well have communicated his knowledge of MKM to Mr Smith: it
would give Mr Smith an advantage.

45.  Mr Jarrett said that he would not have been concerned if Mr Ellwood had
arranged for Mr Smith to conduct some of the work off LGL’s premises: if it
contributed to the project being done in time he would have been happy. If Mr Jarrett
“was not paying it would be no cost” to him and he would not mind.

46. Mr Ellwood said in evidence that he regarded the right for MKM to substitute
another person in place of himself as an implicit right in the contract between MKM
and Proactive. If for example he had been ill and unable to go to LGL but had found
a substitute he would have rung the agency, offered the substitute and proceeded from
there.

47. My conclusion is that LGL’s management regarded the arrangement it had
with Proactive as being for the supply of Mr Ellwood’s services only. That was
whom they interviewed, and whom later they knew: that was who they thought they
would get. Whilst they would consider any proposed substitute they did not regard
themselves as being bound to do so, and even if a proposed substitute were
interviewed and found acceptable they did not regard themselves as bound to accept
him (although had Mr Ellwood been truly unable to perform the expected duties and
an acceptable substitute been offered by Proactive | believe that they would have
recognised their obligation under clause 3(d) of the Proactive/LGL contract to accept
that substitute in place of Mr Ellwood). | found the demeanour and oral evidence of
Mr Jarrett on this question more convincing that the statement quoted above signed by
him on 5 June 2002: in particular his oral insistence that a substitute would be subject
to a new contract indicated to me that he did not regard Proactive as having even a
limited right of substitution (but that was without consulting the detailed terms of the
Proactive/LGL contract).

48. I find that the highest that Mr Ellwood’s expectation can be put at the relevant
time is that he had a confident expectation that if he was ill and could find a suitable
substitute it was very likely that that substitute would be accepted by LGL. As
regards MKM’s relationship with Proactive I find that Mr Ellwood would have
regarded the question as determined by the terms of the Proactive/MKM contract
properly construed.

49. Other Matters

Q) No payment was due or was made under any contract when Mr
Ellwood was sick or on holiday.

(i) LGL provided no training for Mr Ellwood. He kept abreast of
technical developments by reading in his own time (apart from reading during

11
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occasional downtime of the LGL computers) magazines MKM purchased, and
on the internet.

(iii)  There was no canteen at LGL. There was a vending machine which
Mr Ellwood was able to use.

(iv)  Free coffee was available to Mr Ellwood in common with other
employees in the early morning.

(V) LGL had car parking facilities. These were limited in number. They
were available only to employees once they reached the top of a waiting list.
Mr Ellwood was not entitled to use the car parking facilities or to join the
waiting list.

(vi)  In common with other employees Mr Ellwood had an e-mail address at
LGL.

(vii)  Unlike employees Mr Ellwood had no right to use the social and sports
club.

(viii) Mr Ellwood worked in an open plan office at LGL alongside other
employees of LGL. The vast majority of his recorded time was spent working
at LGL’s premises, although he did work at home, and there was the trip to
Australia.

(ix)  Mr Ellwood was not required to provide and use a laptop by LGL nor
did it provide one. But, latterly, he used a laptop provided by MKM.

(x) Unlike employees Mr Ellwood was not subject to the LGL appraisal
process.

(xi)  Mr Ellwood would have been invited as a guest to the Christmas office
function but not automatically invited by the LGL HR function as an
employee would have been.

(xii)  Mr Ellwood completed weekly time sheets which were approved by a
member of LGL’s staff such as Mr Jarrett and then sent to Proactive. On the
basis of the time sheets MKM would invoice proactive. Staff who were LGL
employees were clearly not subject to these procedures, although, like
contractors, they did record their time against projects for management
accounting purposes. These records were reviewed by Mr Jarrett as part of his
overall control of the projects.

(xiii) It would not have been possible for a substitute sent by Mr Ellwood in

his place to get into LGL’s building to go to work at Mr Ellwood’s desk
without the prior issue of a relevant pass.

12
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(xiv)  Mr Ellwood worked for no one else in the relevant period.

The Case Law Tests in relation to Employment

I was referred to a number of cases on the difference between a contract for

service and a contract of services. | take from them the following principles:-

Q) There is an irreducible minimum for a contract of employment. That
minimum was described in Ready Mixed Concrete v Minister of Pensions and
National Insurance (1967) 2 QB 497, MacKenna J there set out three
necessary conditions for a contract of services:

“(1)  [the mutuality test] The servant agrees that in consideration of
a wage or other remuneration, he will provide his own work and shall
in the performance of some service for his master;

(i) [the control test] He agrees, expressly or impliedly, that in the
performance of that service he will be subject to the other’s control in a
sufficient degree to make that other master;

(iii)  [the inconsistency test] the other provisions of the contract are
consistent with its being a contract of service.”

These tests are a good starting point when considering whether a contract is
one of employment and it is important that mutual obligation and control are
identified before moving on to consider other factors (see Buckley J at
paragraph 23 in Montgomery v Johnson Underwood Ltd (2001) EWCA Civ
318). Whilst the tests are necessary conditions for employment the nature and
extent of the requirements for mutuality and control are not rigid but depend
upon the circumstances. I discuss this below. MacKenna’s third condition has
to my mind much in common with the overall picture and in business on his
own account tests | describe below. In particular the third test the
inconsistency test seems to me to be capable of embracing the “overall picture’
approach and the use of the various indicia. But the mutuality test and the
control test require some further comment.

(i) Mutuality. There are two aspects to this. First that there is some
mutuality of obligation. Second that the contract is for “his own work™ — for
his personal service. The second aspect gives rise to the question as to whether
a right for the taxpayer to substitute another person in his place can prevent a
contract being one for service. 1 discuss that below. The first aspect clearly
covers the requirement that there be an obligation on the one hand to work and
on the other to remunerate. The more difficult question is whether there is or it
also encompasses an obligation for the employer to provide work (or to pay
when there is no work to be done). It seems to me that the former is a
condition for there to be employment; the latter a strong pointer towards
employment. (See Cornwall County Council v Prater 2006 EWCA Civ 102
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per Mummery LJ at paragraph 40(5), Longmore LJ at paragraph 43 and
Lewison J at paragraph 51; by contrast Park J in Usetech regards an
employer’s obligation to provide work or to pay if there is none as a
“touchstone” of employment — see paragraph 60.)

(iii)  Substitution. The contract must be for personal service. Nevertheless
a limited or occasional power of delegation or right to substitute another
person may be consistent with a contract of personal service. (Usetech : paras
49-52). In particular it seems to me that a contract containing a right to
substitute if and only if the "employer’ consents is, until consent is given a
contract which plainly satisfies the personal service condition, although the
presence of that right may be an indicium which points towards self-
employment.

(iv)  Control. MacKenna J says “control in a sufficient degree to make that
other the master”. That is no indication that absolute control is required. In
Morren v Pendlebury Borough Council (1965) 1 WLR 576 Parker C J
indicates that in the case of a professional person there can be cases where
there is no question of the employer telling him how to do the work in the
absence of control and direction “in that sense” can be little, if any use, as a
test. It seems to me that something which can be called control is a necessary
feature of an employment relationship even one for a skilled employee; but the
nature of the power of control which suffices may differ with the nature of the
job: the hospital will tell the surgeon to try to meet the targets; the company
will tell the ship master where to take the ship; the school governors may tell
the headmaster or headmistress how many staff he or she may engage.

(V) Having considered whether these conditions are satisfied, the tribunal
should then consider all the circumstances and in doing so may use the
following tests and guidance.

(vi)  To ask whether the taxpayer is in business on his own account?
(Market Investigations Ltd see below)

(vil)  “In order to decide whether a person carries on business on his own
account it is necessary to consider many different aspects of that person’s
work activity. This is not a mechanical exercise of running through items on a
check list to see whether they are present in, or absent from, a given situation.
The object of the exercise is to paint a picture from the accumulation of detail.
The overall effect can only be appreciated by standing back from the detailed
picture which has been painted, by viewing it from a distance and making an
informal, considered qualitative appreciation of the whole ... Not all details
are of equal weight ... The details may also vary in importance from one
situation to another.” (Hall v Lorimer (1993) 66 TC 349 at 375F.)

(viii) Nevertheless the consideration of certain indicia which may point one
way or the other may be helpful in considering that picture. (Lee Ting Sang v
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Chung Chi-Keung 2 AC 374, and Hall v Lorimer). Those indicia include
those mentioned by Cooke J in Market Investigations Ltd v Minister of Social
Security (1969) 2 QB 173. The following may therefore be relevant:-

@) does the taxpayer provide his own equipment?

(b) does the taxpayer hire his own helpers?

(© what degree of financial risk or opportunity for profit does the
taxpayer have?

(d) what degree of responsibility for investment and management
does the taxpayer have?

(e is the taxpayer part and parcel of his “employer’s” organisation
see Hall v Lorimer);

M the degree of control to which the taxpayer is subject;

(9) termination provisions — termination on notice may be a pointer
towards employment in some cases (it was found to be so in Morren v
Swinton (1965) 1 WLR 576 but found to be neutral in McManus v

Griffiths 1997 70 TC 218);
(h) the intention of the parties; and
Q) the extent of mutual obligations and of the “employer’s”

obligation to provide work or pay in lieu of so doing.
Discussion

47. I shall now consider first what the terms of the hypothetical contract between
LGL and Mr Ellwood would have been, and then consider, against conditions for, and
the indicia of, employment and self-employment developed in those cases whether,
the circumstances were such that if that hypothetical contract were in existence, Mr
Ellwood would have been an employee of LGL. | have endeavoured to take into
account the submissions of the parties in the discussion below without rehearsing
them in detail. Mr Ellwood was the sole director of MKM it seems to me as it did to
the Special Commissioner in Netherlane [2005] SpC 457 proper in the absence of any
form of contract between him or MKM, straightforward effectively to treat him as a
party to the Appellant’s contract in conducting this exercise.

The notional contract

48. It is important to consider the terms of the notional contract because some of
the more important conditions for, and indicia of, employment or otherwise flow from
the legal rights and duties of the parties rather than from the general nature of the
relationship between the parties.

49, | start by asking myself the question posed by Park J at paragraph 35 of his
judgment in Usetech: had there been a contract between LGL and Mr Ellwood, “What
would it have contained?” but I note below when the alternative approach would give
a different result. In my view there would have been a series of fixed term contracts
each of which would have contained the following provisions:-
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1) It would be for a fixed term (mirroring for each engagement the term
of the corresponding contracts between Proactive and LGL, and Proactive and
MKM).

2) It would be terminable early (a) on 4 weeks notice from either party.
That is because the contract confirmation letter between Proactive and LGL
provides for 4 weeks’ notice from either party, and the front page of the
Proactive/MKM contract made the same provision. There would also be
provision for termination in other circumstances such as default, insolvency or
misconduct.

3) It would be for Mr Ellwood to work as an Analyst/Programmer on the
projects specified for the assignment. This seems to me to be clear from (i)
the definition of Assignment in the Proactive/LGL contract:

“The Assignment — means the services which have been specified by
[LGL] to [Proactive] and are allocated by Proactive to the Worker for
performance”,

(and the corresponding definition in the Proactive/MKM contract), together
with (ii) my factual finding that LGL did indicate to Proactive, and Mr
Ellwood knew, the project for which the worker was required. | come to that
conclusion despite the absence of any express requirement in either contract
that the Assignment be performed. That requirement is to my mind implicit in
both contracts and was what happened in practice. The contractual
requirement wo