
  

Keeping control keeps IR35 away from contractors

Who runs your company? Who makes the decisions?  

The issue is crucial to deciding whether you have a right to the privileges that come with a limited company-- i.e., earning dividends 

instead of salary--or whether you are caught by IR35 and related legislation like the managed service company rules, and are taxed like

employee.  

The issue of control is one of the key determinants the courts use to decide on whether or not you are an employee,'' says David 

Royden, a lawyer specialising in contract affairs with Layton's Solicitors in Manchester.  

It's easy for contractors to respond that they have control of the limited companies they have created to run their businesses. But it's 

not really that simple. After all, contractors probably have accountants who handle the administration for their companies. Contractors 

work with agencies who find work for them, and who often decide the terms used in the contracts.  

Are you an Employee? 

So contractors may own their own companies, but how much decision-making do they actually exercise? Is the client, through the 

agency, telling you when to work, how to work, where to work? ''Should it become obvious that you are simply behaving like a regular 

employee for a given company, but are being paid like a contractor, the Revenue will not accept your status,'' Royden points out.  

The definition of who is an employee and who is not depends heavily on case law. The courts are 

usually being asked to provide a worker with benefits under the Employment Rights Act of 1996. The 

courts will refer to a series of landmark decisions, including James v Redcat Brands Ltd. in 2006; to 

Brook Street Bureau v Dacas in 2004; and to Cable & Wireless v Muscat (which supported the 

decision in Dacas).  

Contract for A Service, Not for Work 

All of this case law shows that who controls whom is a crucial factor in making the determination.  

"Your contract should show that your company, not you yourself, are providing services," Royden explains. "You should have a right of 

substitution clause and be able to substitute another person at your own expense who can provide the services instead, and the client

should not have the right to refuse your substitute.''  

Client Does Not Approve or Disapprove 

"Your contract should state the terms for the services that your company provides, but should avoid any mention of personal service. 

It is not you yourself the client wants. The client wants an action performed. Your company decides all the rest,'' Royden continues.  

Nothing in the contract should suggest that the client can approve or disapprove of your actions, 

your means of performing the action the client requires, as the client might for an employee. "Unless 

the means of performing the action is directly related to the outcome, the client should have 

nothing to do with it,'' Royden says.  

Finally, you should show that you have the right to refuse further work from the client. ''You are not 

obliged to turn up at the client's office every day and just work at what is assigned,'' Royden 

explains. "You pick and choose your assignments: you accept one, perform it, and then choose whether or not to accept another.''  

These are, of course, basic principles on which contractor contracts should be written. The details are very important, and you should 

take professional advice to ensure that your contracts show that you are in control of your own company. The courts will look hard at 

the wording, and a professional can ensure that you have the right language.  

But neglecting this issue could prove costly. The financial impact of being caught by IR35 is significant. If the Revenue attacks you, 

and the courts support them, you could wind up with a very heavy bill in back taxes.  
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