
  

Contractors and employment rights: a huge can of 
worms

Contractors don ’t need employment rights, but situations do arise where a long-term relationship 

between a contractor and a client starts to resemble having a job. If you are inside IR35, there is a 

real chance you may have employment rights. But obtaining employment rights opens a legal hornets nest though, so contractors 

should beware.  

The first thing that contractors should know about employment rights is that they don ’t need them. The second thing is: trying to 

obtain them opens ''a legal hornet’s nest,'' as Kate Cottrell, a principal with the Westoning, Beds-based tax consulting firm Bauer & 

Cottrell points out.  

Contractors Don't Need These Protections 

Contractors earn more than full-time employees, and they enjoy a more flexible lifestyle than employees do. What’s more, a really good 

contractor with good marketing skills, can enjoy far greater job security than a full-time employee who depends entirely on one 

company and one budget.  

With demand for contractors on the rise in the UK, Europe, in the Middle East, and in Asia, a contractor can look forward to a few 

years of steady work, and growing income.  

With all these advantages, you have to wonder why contractors would even think about pursuing 

the rights of a full-time employee, particularly since acquiring employee status means losing the right 

to claim a certain number of expenses, and going inside IR35.  

But Anything Can Happen 

Well, anything can happen. A contractor can get involved in a project, and wind up running it far longer than was originally intended. A 

project could become so time-intensive, that the contractor can ’t work for other clients.  

When this happens, and conflicts arise between the contractor and the client or agency, a contractors have been known to claim 

employee rights in order to resolve the difficulties. These rights are laid out in full under the Employment Rights Act 1996, in which 

there are sections that apply to workers as well as employees. Under the terms of this law, a ‘worker’ will have various rights akin to a 

full employee, including rights to not to have unlawful deductions made from earnings, and to be protected against detriment for making

a protected disclosure (whistle blowing) etc.  

Explains James May of the Hove-based legal consultancy Lawspeed: ‘’But whether a contractor falls within the definition of a worker is 

determined by whether there is an express or implied contract to perform personally any work or services for another party to the 

contract whose status is not by virtue of the contract that of a client or customer of any profession or business undertaking carried on

by the individual.’’  

"A contractor (if seeking to operate outside IR35) is unlikely to be agreeing to provide a service personally, and will also wish to 

represent that their services are pursuant to their profession or business undertaking - in which case they will not be a 'worker' for the 

purpose of claiming worker’s rights/entitlements. Limited company contractors do also still have rights not to be discriminated against." 

"Other than that," May continues, "a contractor could still rely on the Employment Rights Act for all 

employment rights and entitlements if they can establish that they (as an individual) are actually 

employed by their respective agency or client – this will usually require there to be an implied 

contract of employment in accordance with principles established in Dacas, and in Cable & Wireless 

v Muscat."  

The Muscat Case 

This judgement of reference, called “Cable and Wireless v. Muscat” which came down in March, 2006 is the judgement of an appeal 

made on a case referred to as “Dacas” which dates from 2004.  

May explains further: "in the case of Cable and Wireless v Muscat, the Court of Appeal has robustly supported the statements and 

guidance made in Dacas in 2004, finding that Mr Muscat was an employee of Cable and Wireless under an implied unwritten employment

contract. Mr Muscat was a £65,000 p.a. executive operating through a limited company and supplied by the agency Abraxas to Cable 

and Wireless, the contract he was hired on being a contract for services. More recent lower level cases have however limited the 

scope for these principles to be applied."  

Don't Miss the Point: Many Tests 

So it is possible to claim such rights in very specific circumstances.  

"But when you do, you are opening up a huge can of worms," says David Royden, a lawyer with the firm Layton’s Solicitors in 

Manchester. Royden points out that, subject to a number of tests, notional contractors may well be able to argue that they are 

effectively full-time employees, and that they thus have all the privileges and protections of the Employee Rights Act of 1996 (with the

consequence that they cannot be unfairly dismissed, etc.  

Inside IR35  

Royden explains that being inside IR35 puts a contractor in a position that is very like that of an employee. In fact, the contractor is 

already paying tax like an employee. ''The same series of tests that apply to IR35 status are applied to those trying to prove that they 

are in fact employees and not contractors.  

The point not to be missed here is the 'series of tests.' The burden of proof is on you when you are trying to prove that you are an 

employee, and you will have to convince the Employment Appeals Tribunal. You'll have to show compliance with tests which involve 

concepts like relative control on the part of the client, and a lot of hair splitting which the lawyers will fight over like cats and dogs.  

In general, contracts with clients and agents should take these possibilities into account. It is crucial that there be a clear 

understanding of the worker’s position at the outset. Employers need to ensure that the agency has created an effective relationship 

with the worker and that their own agreement with the agency does not impart any contractual obligations to the worker. The agency 

should be responsible for all payment arrangements and, preferably any formal disciplinary action. Employers must ensure that they do 

not act in any way that would, over a period of time, change the relationship and so give rise to the creation of an implied contractual 

term.  

It is in the contractor ’s interest to define his agreement with a client as clearly as possible, so as to avoid finding himself acting like an 

employee when he only wants to be what makes him happy: a contractor.  

Published: Friday, February 16, 2007  

Tweet  

© 2011 All rights reserved. Reproduction in whole or in part without permission is prohibited. Please see our copyright notice. If you 

want to use any content you have seen on this site then please request our media pack and ask for details of our Content Licencing 

Service.  

 

Readers Comments... 

 

 Trying to obtain them 

opens a legal hornets nest 

 

Kate Cottrell Bauer and Cottrell  

 But whether a contractor 

falls within the definition of a 

worker is a complex issue 

 

James May Lawspeed  

 Be the first to comment on this article

  

Also of interest...

¡ Contractor Financial Profile Calculator 

¡ Contractor Calculator 

¡ Contract Comparison Calculator 

¡ Target Income Calculator - Contracting  

¡ Lawspeed 

¡ Laytons 

¡ Employment Rights Act 1996 

¡ Cable & Wireless V Muscat  

Related Calculators:

Related Internet Links:

¡ Keeping Your Skills Updated 

¡ Successful Contracting – The Importance of a Professional Sales Approach 

¡ 10 Tips For First Time Contractors 

¡ How to Find a Contract  

Related Guides:

© Copyright 2011 Byte-Vision Limited UK. All rights reserved Copyright notice 

 ABCe verified website - last audit confirmed 130,682 monthly unique visitors  

http://www.contractorcalculator.co.uk/ir35.aspx
http://www.contractorcalculator.co.uk/expenses.aspx
http://www.opsi.gov.uk/acts/acts1996/1996018.htm
http://www.lawspeed.com/
http://www.omniture.com/


  

Contractors and employment rights: a huge can of 
worms

Contractors don ’t need employment rights, but situations do arise where a long-term relationship 

between a contractor and a client starts to resemble having a job. If you are inside IR35, there is a 

real chance you may have employment rights. But obtaining employment rights opens a legal hornets nest though, so contractors 

should beware.  

The first thing that contractors should know about employment rights is that they don ’t need them. The second thing is: trying to 

obtain them opens ''a legal hornet’s nest,'' as Kate Cottrell, a principal with the Westoning, Beds-based tax consulting firm Bauer & 

Cottrell points out.  

Contractors Don't Need These Protections 

Contractors earn more than full-time employees, and they enjoy a more flexible lifestyle than employees do. What’s more, a really good 

contractor with good marketing skills, can enjoy far greater job security than a full-time employee who depends entirely on one 

company and one budget.  

With demand for contractors on the rise in the UK, Europe, in the Middle East, and in Asia, a contractor can look forward to a few 

years of steady work, and growing income.  

With all these advantages, you have to wonder why contractors would even think about pursuing 

the rights of a full-time employee, particularly since acquiring employee status means losing the right 

to claim a certain number of expenses, and going inside IR35.  

But Anything Can Happen 

Well, anything can happen. A contractor can get involved in a project, and wind up running it far longer than was originally intended. A 

project could become so time-intensive, that the contractor can ’t work for other clients.  

When this happens, and conflicts arise between the contractor and the client or agency, a contractors have been known to claim 

employee rights in order to resolve the difficulties. These rights are laid out in full under the Employment Rights Act 1996, in which 

there are sections that apply to workers as well as employees. Under the terms of this law, a ‘worker’ will have various rights akin to a 

full employee, including rights to not to have unlawful deductions made from earnings, and to be protected against detriment for making

a protected disclosure (whistle blowing) etc.  

Explains James May of the Hove-based legal consultancy Lawspeed: ‘’But whether a contractor falls within the definition of a worker is 

determined by whether there is an express or implied contract to perform personally any work or services for another party to the 

contract whose status is not by virtue of the contract that of a client or customer of any profession or business undertaking carried on

by the individual.’’  

"A contractor (if seeking to operate outside IR35) is unlikely to be agreeing to provide a service personally, and will also wish to 

represent that their services are pursuant to their profession or business undertaking - in which case they will not be a 'worker' for the 

purpose of claiming worker’s rights/entitlements. Limited company contractors do also still have rights not to be discriminated against." 

"Other than that," May continues, "a contractor could still rely on the Employment Rights Act for all 

employment rights and entitlements if they can establish that they (as an individual) are actually 

employed by their respective agency or client – this will usually require there to be an implied 

contract of employment in accordance with principles established in Dacas, and in Cable & Wireless 

v Muscat."  

The Muscat Case 

This judgement of reference, called “Cable and Wireless v. Muscat” which came down in March, 2006 is the judgement of an appeal 

made on a case referred to as “Dacas” which dates from 2004.  

May explains further: "in the case of Cable and Wireless v Muscat, the Court of Appeal has robustly supported the statements and 

guidance made in Dacas in 2004, finding that Mr Muscat was an employee of Cable and Wireless under an implied unwritten employment

contract. Mr Muscat was a £65,000 p.a. executive operating through a limited company and supplied by the agency Abraxas to Cable 

and Wireless, the contract he was hired on being a contract for services. More recent lower level cases have however limited the 

scope for these principles to be applied."  

Don't Miss the Point: Many Tests 

So it is possible to claim such rights in very specific circumstances.  

"But when you do, you are opening up a huge can of worms," says David Royden, a lawyer with the firm Layton’s Solicitors in 

Manchester. Royden points out that, subject to a number of tests, notional contractors may well be able to argue that they are 

effectively full-time employees, and that they thus have all the privileges and protections of the Employee Rights Act of 1996 (with the

consequence that they cannot be unfairly dismissed, etc.  

Inside IR35  

Royden explains that being inside IR35 puts a contractor in a position that is very like that of an employee. In fact, the contractor is 

already paying tax like an employee. ''The same series of tests that apply to IR35 status are applied to those trying to prove that they 

are in fact employees and not contractors.  

The point not to be missed here is the 'series of tests.' The burden of proof is on you when you are trying to prove that you are an 

employee, and you will have to convince the Employment Appeals Tribunal. You'll have to show compliance with tests which involve 

concepts like relative control on the part of the client, and a lot of hair splitting which the lawyers will fight over like cats and dogs.  

In general, contracts with clients and agents should take these possibilities into account. It is crucial that there be a clear 

understanding of the worker’s position at the outset. Employers need to ensure that the agency has created an effective relationship 

with the worker and that their own agreement with the agency does not impart any contractual obligations to the worker. The agency 

should be responsible for all payment arrangements and, preferably any formal disciplinary action. Employers must ensure that they do 

not act in any way that would, over a period of time, change the relationship and so give rise to the creation of an implied contractual 

term.  

It is in the contractor ’s interest to define his agreement with a client as clearly as possible, so as to avoid finding himself acting like an 

employee when he only wants to be what makes him happy: a contractor.  

Published: Friday, February 16, 2007  

Tweet  

© 2011 All rights reserved. Reproduction in whole or in part without permission is prohibited. Please see our copyright notice. If you 

want to use any content you have seen on this site then please request our media pack and ask for details of our Content Licencing 

Service.  

 

Readers Comments... 

 

 Trying to obtain them 

opens a legal hornets nest 

 

Kate Cottrell Bauer and Cottrell  

 But whether a contractor 

falls within the definition of a 

worker is a complex issue 

 

James May Lawspeed  

 Be the first to comment on this article

  

Also of interest...

¡ Contractor Financial Profile Calculator 

¡ Contractor Calculator 

¡ Contract Comparison Calculator 

¡ Target Income Calculator - Contracting  

¡ Lawspeed 

¡ Laytons 

¡ Employment Rights Act 1996 

¡ Cable & Wireless V Muscat  

Related Calculators:

Related Internet Links:

¡ Keeping Your Skills Updated 

¡ Successful Contracting – The Importance of a Professional Sales Approach 

¡ 10 Tips For First Time Contractors 

¡ How to Find a Contract  

Related Guides:

© Copyright 2011 Byte-Vision Limited UK. All rights reserved Copyright notice 

 ABCe verified website - last audit confirmed 130,682 monthly unique visitors  

http://www.laytons.com/
http://twitter.com/share
http://www.contractorcalculator.co.uk/copyright.aspx
http://www.contractorcalculator.co.uk/RequestMediaPack.aspx
http://www.contractorcalculator.co.uk/contractors_employment_rights_addcomment.aspx
http://www.contractorcalculator.co.uk/contractors_employment_rights_addcomment.aspx
http://www.contractorcalculator.co.uk/keeping_your_contracting_skills_updated.aspx
http://www.contractorcalculator.co.uk/contracting_sales_approach.aspx
http://www.contractorcalculator.co.uk/10_tips_first_time_uk_contracting.aspx
http://www.contractorcalculator.co.uk/how_find_contract_uk_contractor.aspx
http://www.contractorcalculator.co.uk/contractorfinancialprofilecalculator.aspx
http://www.contractorcalculator.co.uk/contractorcalculator.aspx
http://www.contractorcalculator.co.uk/contractcomparisoncalculator.aspx
http://www.contractorcalculator.co.uk/targetincomecontractingcalculator.aspx
http://www.contractorcalculator.co.uk/Refer.aspx?site=www.ContractorCalculator.co.uk&from=EXTERNAL_LINK&frompk=CONTRACTORS_EMPLOYMENT_RIGHTS&url=http://www.lawspeed.com&ck=www.lawspeed.com&sek=
http://www.laytons.com/
http://www.opsi.gov.uk/acts/acts1996/1996018.htm
http://www.contractorcalculator.co.uk/Refer.aspx?site=www.ContractorCalculator.co.uk&from=EXTERNAL_LINK&frompk=CONTRACTORS_EMPLOYMENT_RIGHTS&url=http://www.lawspeed.com/press/recruitment_consultancies/cable_wireless_v_muscat_agency_clients_respond.aspx&ck=www.lawspeed.com&sek=
http://www.contractorcalculator.co.uk/CopyRight.aspx

